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INTRODUCTION 
 

“After the Sharpeville massacre in 1960, a top official of the largest Swiss bank, UBS, 

was asked: ‘Is apartheid necessary or desirable?’ His response was: ‘Not really 

necessary, but definitely desirable.’”
1
  

 
 
The corporation has become the central institution of social organisation in the world 

today. Over a century ago Ramage argued that, “[c]orporations fill so large a place in 

modern civilization that it would be almost impossible for us to do without them.”2 While 

this statement was made at the very beginning of the 20th century, it is even more relevant 

today, at the beginning of the 21st century. Over the past one hundred years, the power 

and presence of corporations has increased exponentially. The astounding growth of the 

corporation is perhaps the symbol of the changes the world has undergone over this 

century. Tedlow notes that the 1901 joint creation, by Carnegie and Morgan, of the US 

Steel Corporation heralded a new age of gigantic American corporations. The US Steel 

Corporation had at its inception an unprecedented value, with assets worth $1 billion and 

ownership of 149 steelworks.3 Comparatively, by the end of that century Yahoo! Inc., run 

by Timothy Koogle, would boast a greater market capitalisation than the entire 

contemporary steel industry – even though in 1999 it had only two-thousand employees 

(1% of the U.S. Steel Corporation’s 1901 workforce), and only $58 million in property, 

plants and equipment.4 This dramatic shift in the nature of corporations, and their 

prevalence in society, has much to do with technological shifts, changes in the legal 

status of corporations, and the economic policies of states towards corporate entities. The 

history of the corporation is, in many ways, a history of these shifts. 

 

As early as 1932, Adolf Berle and Gardiner Means, the authors of the seminal text the 

Modern Corporation and Private Property, had noted that: 

                                                 
1  Hausfeld, M., “The Price of Democracy”, unpublished paper presented at the Wits Institute for 
Social and Economic Research, Johannesburg, 6 July 2004, p.7. 
2  Ramage, B.J. “The Growth and Moral Attitude of Corporations”, The American Law Register 

(1898-1907), Vol. 49, No. 4, April 1901, p.221. 
3  Tedlow, R.S., “The Making of the Modern Company”, Business Week, Issue 3696, 21-28 August 
2000, accessed through EbscoHost at http://web.ebscohost.com/ehost/detail?vid=6&hid=15&sid=5acfd60e-
6dbf-4da0-ba11-b98ef457b0a3%40sessionmgr105  
4  Ibid. 



4 

The rise of the modern corporation has brought a concentration of economic 
power which can compete on equal terms with the modern state…Where its own 
interests are concerned, it even attempts to dominate the state. The future may see 
the economic organism, now typified by the corporation, not only on an equal 
plane with the state, but possibly even superseding it as the dominant form of 
social organisation.5 

 

The dominance of the corporation in the contemporary economic setting certainly fulfills 

this prediction. By 1998, 51 of the largest 100 economies in the world were corporations, 

and this number has substantially increased over the past decade.6 The extraordinary 

power of contemporary corporations poses a central question – one that Drucker 

formulated as: “not whether we want Big Business but what we want of it, and what 

organisation of Big Business and of the society it serves is best equipped to realize our 

wishes and demands.”7 The evolution of a corporate-state power nexus by the late 

twentieth century stems from a long history of challenging relations between the state and 

corporations. How the state has sought to regulate corporate activity, or in more recent 

cases how the state has decided not to regulate corporate activity, is fundamental to 

understanding the immense influence the corporation has in contemporary society. 

 
This essay uses the case-study of the Khulumani et al v. Barclays et al lawsuit, currently 

under consideration by the US Ninth Circuit Court of Appeals, to examine a worrying 

trend in contemporary socio-political organisation – that the modern transnational 

corporation can act almost free from regulation and accountability. Chapter 1 investigates 

the corporation’s rise to prominence, and some of the key shifts that have allowed it to fill 

such a large role in contemporary society. The developments that influenced the 

evolution of the contemporary corporation have been both legal and technological. On the 

legal front, the concepts of limited liability and the corporation’s legal personhood made 

a  lasting impact on the manner in which corporations, and their shareholders, were 

treated under the law, and thus also on corporate accountability. The nature of the 

corporation is intimately tied to the technological shifts that have occurred throughout its 

                                                 
5  Mizruchi, M.S., “Berle and Means Revisited: The Governance and Power of Large U.S. 
Corporations”, Theory and Society, Vol. 33, 2004, p.603. 
6  Dobbin, M. The Myth of the Good Corporate Citizen: Democracy under the Rule of Big Business 
(New York, 1998), p.10. 
7  Drucker, P., The Concept of the Corporation (New York, 1946), p.5. 
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history. The development of the steam engine in the 18th century, and the subsequent 

development of the railroad, had an extraordinary effect on the corporate form – allowing 

for the creation of the first version of contemporary gargantuan corporations. The 20th 

century’s technological equivalents – aeroplanes and computers – allowed these 

corporations to go global. 

 

The transnational nature of contemporary corporations is a major focus of Chapter 2. 

That corporations now exist beyond any particular state’s borders poses a number of 

problems for modern social organisation – not least, how these corporations can be held 

to account. Chapter 2 interrogates the relationship between the contemporary state and 

corporations – examining how the democratic state’s function to serve the best interests 

of its citizens has been eroded by the extraordinary wealth and power of corporations. 

This erosion of the state’s primary functions has not come about through continued 

contestation between the state and corporations – but rather, through a confluence of 

interests. The contemporary state is the willing lap-dog of the corporation, and as such 

has largely given away any power it has to hold corporations accountable for violating 

the rights of its citizens. The chapter then examines international attempts to secure 

corporate accountability – noting that all the current attempts have largely proved 

fruitless.  

 

Chapters 3 and 4 are best read as an attempt to answer the problems posed by the first 

half of the paper. If corporate accountability is impossible to achieve at an international 

level, it can still be attempted through using the US’ Alien Tort Claims Act (ATCA). 

Chapter 3 examines the case of foreign corporations that did business with South Africa’s 

apartheid regime – and thus, according to the plaintiffs in the Khulumani v. Barclays 

lawsuit, aiding and abetting the crimes of apartheid. The chapter outlines the claims made 

in the Khulumani lawsuit, and interrogates the role played by these corporations in 

apartheid South Africa. The primary point made in this chapter is that although these 

corporations cannot have been expected to make the moral decision not to invest in South 

Africa – they are expected to have abided by the United Nations’ resolutions, and 

international agreements about trade with the apartheid state.  
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Chapter 4’s primary focus is the political reaction to the Khulumani v. Barclays case in 

particular, and the ATCA legislation in general. The Khulumani case has provided an 

interesting example of the extent to which a state is willing to side with corporate 

interests, against the interests of its own citizens. The South African government has 

vigorously opposed the Khulumani litigation, to the extent that it submitted amicus curiae 

briefs to the court on behalf of the defendants. The Bush administration has also been a 

vigorous opponent of the ATCA legislation itself – attempting either to remove it from 

the statute books, or to gain final control over which cases may and may not be heard by 

the courts. The implications of this ‘interference’ by governments into the judicial realm 

are thus interrogated, with particular emphasis on the motivation for such interference. 

 

Primarily, this essay argues that in light of the extraordinary power and wealth of the 

contemporary corporation, legislation such as the ATCA must be protected as one of the 

last meaningful methods by which corporations can be held to account for violating 

human rights. If the Bush government is successful in scuppering the ATCA legislation, 

one of the last stands of the ordinary citizen has against corporations will have 

disappeared. This is not to say that every individual citizen has the ability to take cases to 

court – by and large that is the realm of civil society organisations and coalitions. Rather, 

the point made here is that in the ‘battle’ between the ordinary flesh-and-blood citizen 

and the corporate dollars-and-euros supercitizen, the ATCA legislation is one of the final 

weapons available to the public. Removing the ATCA would mean that individuals and 

coalitions would no longer be able to take direct action against corporations. The state 

will become the only arbiter between corporate and public interests. In light of the 

increasing alignment of state and corporate interests, and the erosion of real democracy, it 

is unlikely that the contemporary state will take the kind of extensive regulatory action 

required to protect the interests of its own citizens.  
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CHAPTER 1: 
 

The Corporation’s Rise to Prominence 
 

The corporation, a unique business form that emerged as early as the 16th century, is 

founded on the basic principle of combining the capital, and thus the economic power, of 

unlimited numbers of investors.1 The ‘joint-stock’ corporation challenged the traditional 

‘partnership’ form of business that could only draw capital from the limited pool of 

people who could practically run a business venture together. This proved inadequate in 

raising enough capital for the large-scale enterprises that, by the late 16th century, had 

begun to emerge.2 Unlike the partnership, joint-stock enterprises separated management 

from its owners – while the directors and managers ran the company, the shareholders 

actually owned the business. 3 That large numbers of people could invest their capital in 

businesses without needing to be able to dedicate time and other resources to actually 

managing the business made the joint-stock company an increasingly attractive option for 

the nobility. The first corporations emerged in England: in 1564, the Company of the 

Mines Royal was created as a joint-stock company of twenty-four £1,200 shares;4 and 

1565 saw the creation of the Company of Mineral and Battery Works, which raised its 

capital from thirty-six shares it had previously issued.5 By 1688 there were fifteen joint-

stock companies operating in England,6 created through charters issued either by the 

Crown or through the parliament. These early corporations were primarily created for the 

purpose of carrying out functions for the state such as mining, transporting fresh water to 

London and, in the case of the East India Company, carrying out the imperial work of the 

Crown.  

 

The English East India Company, perhaps the most famous of England’s corporations, 

was created by Queen Elizabeth I through a royal charter in 1600.7 The East India 

Company became a vast enterprise, trading in spices, textiles and luxury goods with 
                                                 
1  Dobbin, The Myth, p.8. 
2  Ibid. 
3  Ibid., p.6. 
4  Bakan, The Corporation: The Pathological Pursuit of Profit and Power (London, 2004), p.8. 
5  Ibid., p.8-9 
6  Ibid., p.9. 
7  “A Short History of Corporations”, The New Internationalist, Issue 347, July 2002, p.24. 
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India.8 As it traded on the subcontinent, the East India Company became increasingly 

imperialist, conquering territory and using local labour for its own ends. At one stage it 

ruled over one-fifth of the world’s population with its immense 250,000-man private 

army. 9 Ramage argued in 1901 that the corporation was the bedrock of imperialism, 

noting that:  

the nascent states of Europe…would have been powerless without the moral and 
financial support extended them by the rising corporations of the times. The great 
trading and banking companies of Holland, England and other countries came into 
existence early in the seventeenth century…Did not such organisations lay the 
rich old Orient at the feet of a lusty rejuvenated West? Did they not indeed rescue 
from savage hands our own America? In all the pages of history there are 
recorded few more astonishing results than those brought about by the Dutch and 
the English East India Trading Companies”.10 

 

The success of the English East India Company was so great that in 1858, 250 years after 

initially granting it a Royal Charter, the English state dissolved the East India Company 

and took full control of its territory and business interests, primarily situated in the Indian 

sub-continent. This ostensibly was an attempt to secure colonial assets in light of the 

increasing competition between Western European powers.11 In the early days of 

corporate activity, these joint-stock companies were largely an extension of state power, 

indivisible in their priorities from those of their home country – indeed, usually they were 

the bedrock of the state’s wealth and social delivery systems. But, as evidenced by the 

English Crown’s reaction to the power of the East India Company, corporations had in 

many respects become ‘states’ in their own right – exercising similar power and fulfilling 

similar functions, and thus threatening the power base of the traditional state. 

 

By the late 17th and early 18th centuries, the joint-stock corporation had become the latest 

tool of ingenious fraudsters. Stockbrokers, then known as ‘jobbers’, went through 

London’s Exchange Alley selling shares in bogus companies. These companies would 

flourish briefly as their stock was bought up, and then suddenly collapse.12 Between 1690 

                                                 
8  Ibid. 
9  Ibid. 
10  Ramage, “The Growth”, p.222. 
11  “A Short History”, p.24. 
12  Bakan, The Corporation, p.6. 
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and 1695, 93 joint-stock companies traded in London; by 1698, only 20 of these 

companies still existed.13 In 1696, the Commissioner for Trade in England reported that 

the corporate form had been “wholly perverted [by the sale of company stock to] ignorant 

men, drawn in by the reputation, falsely raised and artfully spread, concerning the 

thriving state of [the] stock”.14 The fraudulent activity that accompanied the rise of the 

corporate form in the 17th and 18th centuries led the English Parliament in 1720 to pass 

the so-called Bubble Act – a response to the collapse of the South Sea Company and 

other corporations, and an important event in state-corporate relations.  

 

The British Parliament’s reaction to the early 18th century developments in corporate 

activity was severe – the Bubble Act stated that any organisations that “presumed to act 

as a corporation” were considered a public nuisance; and the act declared it illegal “for 

any body of persons to act or presume to act as a corporate body without legal authority, 

or, without such authority, to raise, or pretend to raise, transferable stock”.15 Further it 

provided that persons guilty of transgressing the act should: “incur the penalties…that 

merchants injured by them could sue for treble damages, and that brokers dealing in the 

shares of such undertakings should be liable to a penalty of £500.”16 Patterson and 

Reiffen argue that the banning of corporations in England through the passage of the 

Bubble Act was less about preventing future bubbles, and more about protecting the 

interests of the parliamentarians who had interests in the South Sea Company and other 

corporations. It was the nature of 17th and 18th century corporations – which relied upon 

incorporation granted by parliament or the Crown on a case-by-case basis – to offer a 

direct profit interest, favourable loans, or the assumption of government debt in return for 

their corporate charters.17 Harris notes in his exposition of the South Sea Bubble that: 

Twelve directors, or immediate past directors, of the [South Sea Company] were 
sitting in the Commons in 1720, and many other directors held government and 
city offices. But that was only the tip of the iceberg. The number of M.P.s of both 
Houses taking part in at least one of the subscriptions of the company is amazing: 

                                                 
13  Ibid. 
14  Ibid. 
15  Amos, M.S., “The English Business Company after the Bubble Act, 1720-1800: Book Review”, 
Harvard Law Review, Vol. 52, January 1939, p.542. 
16  Patterson and Reiffen, “The Effect”, p.169. 
17  Ibid., p.164 
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578, of total subscriptions valued at over £3,500,000. The government was also 
well represented in the subscriptions. Nine ministers added their names to at least 
one of the subscriptions valued at over £650,000. It was later discovered that at 
one point the company offered £574,000 of its stock in favoured terms to men of 
influence in order to gain political support for its legislation, while making sure 
that these stock transfers were not recorded in its books so as not to identify the 
politicians involved.18 

 

It is clear that there was extreme corruption in the chartering of the South Sea Company – 

but it was not an unusual case. The majority of the nobility involved in business ventures 

had connections with the British crown or parliament, and vice versa. The passing of the 

Bubble Act was a selfish manoeuvre by these rulers, ensuring their own business 

interests. The Bubble Act essentially halted the development of the corporation in 

England for over 100 years, and by the time it was repealed in 1825 the US had become 

the home of the corporation.19  

 

The 19th century saw an unprecedented growth in corporate enterprise, largely because of 

the boom in US railroads. In 1712 Thomas Newcomen invented a steam-driven machine 

to pump water out of coalmines, and inadvertently started the Industrial Revolution.20 

Over the next century the steam engine powered the development of large-scale 

manufacturing in both England and the US, including mines, textiles, mills, breweries 

and ultimately railways.21 Between 1781 and 1790, for instance, the number of 

corporations in the US grew from 33 to 328 – an unprecedented ten-fold increase.22 

Railroads are extraordinarily capital intensive and thus require a large investment, which 

was best attained through the corporate form. In the 1850s the rail business boomed, and 

then exploded in the post-Civil War period. By 1887, largely due to the railroads, US 

corporations owned one-quarter of property, and their wealth was increasing at three to 

four times that of individuals’ ownership.23 

 

                                                 
18  Harris, “The Bubble Act”, p.616. 
19  Bakan, The Corporation, p.9. 
20  Ibid. The Industrial Revolution’s genesis is, of course, far more complex than just this one 
invention – however, it is by far the most influential development of that period. 
21  Bakan, The Corporation, p.9. 
22  Ibid. 
23  Rogers, H.W. “Corporations”, The Yale Law Journal, Vol. 11, No. 5, March 1902, p.229. 
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By the middle of the 19th century railway stocks had flooded markets in both the US and 

UK, and middle-class people began for the first time to invest in corporate shares. The 

Economist at the time noted that, “[e]veryone was in the stocks now…needy clerks, poor 

tradesman’s apprentices, discarded service men and bankrupts – all have entered the 

ranks of the great monied interest.”24 Despite the seeming boom in middle-class corporate 

investment, there were still a number of barriers to full cross-class participation in the 

stock market. The primary obstacle to greater public involvement was the question of 

liability. No matter how much or little an individual had invested in a particular company, 

they were personally liable – without limitation – for the debts of that company. As 

Bakan notes, “investor’s homes, savings, and other personal assets would be exposed to 

claims by creditors if a company failed, meaning that a person risked financial ruin 

simply by owning shares in a company”.25 The answer to this obstacle was what became 

known as limited liability – that investors would only be liable for a sum of money 

equivalent to their original investment. Politicians and business leaders both argued that 

limiting individual liability would attract a wider base of investors. As England’s Select 

Committee on Partnerships declared in 1851: “Limited Liability would allow those of 

moderate means to take shares in investments with their richer neighbours…[which in 

turn would mean their] self-respect [would] be upheld, their intelligence encouraged and 

additional motive given to preserve order and respect for the laws of property.”26 A 

further political justification for implementing limited liability was that it would be a 

useful tool for co-opting the working and middle-classes into the capitalist system. As an 

1853 article in the Edinburgh Journal notes: 

The workman does not understand the position of the capitalist. The remedy is, to 
put him in the way by practical experience…Working-men, once enabled to act 
together as the owners of a joint capital, will soon find their whole view of the 
relations between capital and labour undergo a radical alteration. They will learn 
what anxiety and toil it costs even to hold a small concern together in tolerable 
order.27 

 
By the end of the 19th century both the U.S. and England had adopted limited liability 

policies. Despite the wide acceptance of the policy of limited liability, there were a 
                                                 
24  Ireland, “Capitalism”, p.65. 
25  Bakan, The Corporation, p.11. 
26  Ibid., p.11-12. 
27  Ibid., p.12. 
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number of detractors who argued that it would allow individuals to engage in trade with a 

limited chance of loss, but with the possibility of unlimited gain. According to one 

English parliamentarian, this would encourage “a system of vicious and improvident 

speculation”.28 

 

The late 19th century saw other important development in the evolution of the corporate 

entity. The period of the 1890s to 1920s, commonly known as the “era of finance 

capital”, saw the creation of giant corporations that grew to a size never before 

imagined.29 Two key actors at this point were the US states of New Jersey and Delaware: 

in order to attract valuable corporate business they discarded a series of unpopular 

regulatory laws that set the precedent for similar developments across the country.30 

These changes included: 1) repealing laws that allowed incorporation only for narrowly 

defined purposes, limited periods, and specific geographical locations; 2) substantially 

loosening controls over mergers and acquisitions of corporate entities; and 3) allowing 

one company to own stock in another incorporated company.31 The removal of restraints 

on mergers and acquisitions meant that a large number of small and medium sized 

corporations were absorbed into larger corporations. Between 1898 and 1904, 1,800 US 

corporations were merged into a mere 157.32 Within a few years the U.S. economy had 

radically transformed from one dominated by individually owned businesses competing 

between themselves, to one in which there were relatively few gigantic corporations, each 

owned by many shareholders.33 The government’s response to this growth in gigantic 

corporations was to legislate against monopolies. In 1890 the Sherman Antitrust Act was 

passed which allowed the state to terminate companies that had monopoly power. 34 The 

US Steel Corporation was prosecuted under this legislation, and avoided dissolution by 

only one vote in the US Supreme Court.35 Standard Oil and American Tobacco were both 

broken up in 1911, and the antitrust legislation eventually ended AT&T’s telephone 

                                                 
28  Ibid., p.13. 
29  Mizruchi, “Berle and Means”, p.582. 
30  Bakan, The Corporation, p.14. 
31  Ibid., p.14. 
32  Ibid. 
33  Ibid. 
34  Tedlow, “The Making”. 
35  Ibid. 
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monopoly, resulting in a flurry of entrepreneurial activity in the telecommunications 

sector.36 The effect of government legislation on the corporate form is clear in these 

examples – not only in the emergence of the gigantic corporation, but also in the states’ 

reaction to this evolution. 

 

The antitrust legislation of the 1890s was the embodiment of a general mistrust and worry 

about corporations. As Rogers noted in 1902, “the power which private corporations 

possess is so great and their capacity for mischief is so boundless that serious men have 

realized the absolute necessity which exists in this country of devising restraints for the 

protection of society.”37 The particular example that Rogers uses is the ability of the US 

rail corporations to determine where industrial development would occur. For many 

commentators, the corporation was particularly problematic because of its undemocratic 

nature. In 1911 Harmon argued that although corporate policies are presumed to be 

determined by the majority of shareholders in any particular enterprise, in reality with the 

numerous, widespread and anonymous shareholders, it may well take ownership of no 

more than twenty percent of the stock to fully determine the corporation’s policies.38 

Ramage further points out that the day-to-day operation of corporations largely rests with 

a small number of managers or directors, who have the ability to determine the fates of 

the men and women who work for the corporation, as well as its financial prosperity.39 

 

A key concern of many early corporate commentators was the lack of moral character of 

the corporation. As Ramage puts it: 

here is a person who in this country of ours employs the larger number of people, 
owns probably the greater part of the wealth of the New World, claims an 
increasing amount of judicial time and attention, and wields in some quarters an 
influence of paramount importance, and yet this person is said to possess neither a 
soul nor conscience. An invisible, intangible, abstract being towering high above 
the heads of ordinary mortals, the corporation knows no other rule of action than 

                                                 
36  Ibid. 
37  Rogers, “Corporations”, p.231. 
38  Harmon, W.E. “Evils of Corporation Control”, Proceedings of the Academy of Political Science 

in the City of New York, Vol. 2, No. 1, October 1911, p.48. 
39  Ramage, “The Growth”, p.229. 



14 

that of self-interest, although in its numberless transactions with men and states it 
may come in contact with some of the nicest ethical questions. 40 

 
Ramage was particularly concerned about this aspect of the corporation, in light of the 

limited liability of its shareholders, and thus the inability for public opinion or the law to 

hold anybody in particular accountable. Herbert Spencer notes that the limited liability of 

the shareholders of corporations leads to an interesting psychological fact: “[that] a body 

of men will commit as a joint act that which every individual of them would shrink from, 

did he feel personally responsible.”41 Thus, Ramage argues, the moral element is at a 

minimum in the corporate entity, because responsibility is divided between the 

shareholders, and the consequences of wrongdoing are remote.42 

 

The lack of actual power that shareholders hold over corporations, as well as the seeming 

inability for any consequences to be felt by the shareholders, led to another evolution in 

the nature of the corporate entity. By the early 20th century corporations had thousands of 

shareholders, who had very little individual influence over the managerial decisions of 

the corporation. During an investigation into corporate money trusts in 1913, 

Congressman Arsène Pujo reported that essentially corporations were solely run by 

managers, without any accountability to their shareholders: 

None of the witnesses called was able to name an instance in the history of the 
country in which the stockholders had succeeded in overthrowing an existing 
management in any large corporation, nor does it appear that stockholders have ever 
succeeded in so far as to secure the investigation of an existing management of a 
corporation to ascertain whether it has been well or honestly managed…[In] all great 
corporations with numerous and widely scattered stockholders…the management is 
virtually self-perpetuating and is able through the power of patronage, the 
indifference of stockholders and other influences to control a majority of stock.43 

 
Bakan argues that with the disappearance of shareholders from the corporation, ‘real 

people’ had disappeared – the law then had to develop another system by which legal 

duties and rights could be fulfilled. This led to the creation of the corporation as a legal 

                                                 
40  Ibid., p.225. 
41  Ibid. 
42  Ibid.  
43  Bakan, The Corporation, p.15. 
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person – a juristic entity in its own right.44 The corporation, an association of individuals 

created under the authority of the law, therefore became a separate ‘person’ with its own 

legal responsibilities and rights.45  

 

The idea of the corporation as a legal entity, distinct from its members, was the logical 

end-point of the idea of limited liability.46 The notion had been around for some time. For 

instance in 1793 a legal scholar had outlined the provisions of legal personhood as:  

 a collection of many individuals united into one body…having perpetual 
succession under an artificial form, and vested…with the capacity of acting…as 
an individual, particularly of taking and granting property, of contracting 
obligations, and of suing and being sued, of enjoying privileges and immunities in 
common.47  

 
A US Supreme Court ruling in 1886 was the basis behind the final shift to corporate 

personhood.48 Corporations were given the freedom to conduct business in its own name, 

employ staff, pay taxes and acquire assets.49 Even more importantly, the ruling stated that 

corporations could go to court, assert their rights and defend their actions as ‘free 

individuals’ – as Bakan argues, “protected by the Fourteenth Amendment’s rights to ‘due 

process of law’ and ‘equal protection of the law’, rights originally entrenched in the 

Constitution to protect freed slaves”.50 This new incarnation of the corporation allowed it 

extensive freedoms once sacred to the realm of a country’s citizens – in many ways, it 

marked the beginnings of the corporations’ 20th century emergence as a ‘super-citizen’.  

 

In the early 20th century the public realised that corporations – which Bakan argues were 

widely viewed as “soulless leviathans”51 – threatened to overwhelm social institutions 

and the government. They became a rallying point for social mobilisation, particularly 

from labour movements, as the public began to call for increased government 

                                                 
44  Ibid. 
45  Rogers, “Corporations”, p.224-225. 
46

 Ibid., p.225. 
47  Ireland, “Capitalism”, p.45-46. 
48  “A Short History”, p.24. 
49  Bakan, The Corporation, p.16. 
50  Ibid. 
51  Ibid., p.17. 
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regulation.52 This new ‘anti-corporate’ sentiment led to a realisation amongst major 

corporations that they required new public relations strategies. One of the prime examples 

is that of the US telephone company AT&T. In 1908 AT&T launched an unprecedented 

advertising campaign aimed at popularising the company by attempting to give the 

company a more lovable, human, face to overcome the public’s suspicion of it as a 

“soulless and inhuman entity”.53 From 1908 until well into the 1930s AT&T used its 

employees and shareholders in its advertising as the friendly human face of the 

company.54  

 

The public relations exercise of corporations at the beginning of the 20th century extended 

beyond merely personalising their advertising. Corporations expounded what was termed 

“New Capitalism”; that is, a good corporate citizenship, which embraced the practices of 

paying better wages and improving working conditions.55 New Capitalism was a response 

to the public’s calls for increased government regulation, and the returning World War I 

veterans’ insistence on better working conditions. It was an attempt by corporations to 

demonstrate that, as McQuaid puts it, “corporations could be good without the coercive 

punch of governments and unions.”56 New Capitalism extended into the 1930s through 

many Corporate Social Responsibility (CSR) programmes – largely because many people 

believed that the 1929 stock market crash and subsequent Great Depression were due to 

corporate mismanagement and greed.57 These CSR programmes were also an attempt to 

deflect possible government regulation, as Gerard Swope (the President of General 

Electric) noted: “organized industry should take the lead, recognizing its responsibility to 

its employees, to the public, and to its shareholders rather than that democratic society 

act through its government”58 (my emphasis). 
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Despite corporate America’s claim that it was able to meet the needs of its shareholders, 

employees and the general public without regulation, Franklin Delano Roosevelt in 1934 

announced the ‘New Deal’. The New Deal was a package of regulatory reforms that 

aimed to restore economic health to the nation through, among other things, curbing the 

extensive powers and freedoms of corporations.59 The New Deal was reviled by big 

business, but its spirit prevailed through the Second World War and into the 1960s and 

1970s as the powers of corporations was offset by continued government regulation, trade 

unions and social programmes.60 In the post-war period until the late 1970s social welfare 

provision and state intervention in regulating economic activity were accepted economic 

orthodoxies.61 This period saw the extension of New Deal type policies, through an 

economic system propounded by John Maynard Keynes.62 Keynesian economics, coupled 

with the economic growth of the Second World War, led to a major evolutionary change 

for business ventures – the emergence of the ‘multidivisional’ corporation.63 The 

multidivisional corporation was characterised by decentralised authority across multiple 

lines of production. This decentralisation essentially meant that each division, or business 

unit, became a self-contained operation with its own managerial structure.64 The US’ new 

multidivisional corporations, operating in the golden age post-WWII, became, according 

to Smith and Dyer, “the fear and envy of the world.”65 

 

The golden age of the 1950s and 1960s came to an abrupt end when global economic 

instability hit in the early 1970s. 1973 marked the formation of the Organisation of Oil 

Exporting Countries (OPEC), which led to a massive oil price hike, and subsequently 

resulted in runaway inflation, economic recession and increased unemployment levels.66 

The Keynesian economic system of the post-war period seemed unable to tackle this new 
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crisis and governments across the West began to adopt laissez-faire economic policies, 

classified as neo-liberalism.67 The neo-liberal economic system, promoted by Milton 

Friedman and the Chicago School of economists, called for free trade, deregulation, 

privatisation and cuts in government spending. 68 The ascendance of Ronald Reagan and 

Margaret Thatcher to the positions of US President and UK Prime Minister respectively, 

saw the active pursuance of neo-liberal policies, which by the early 1990s were accepted 

as the prevailing economic orthodoxy.69 Central to the neo-liberal paradigm is the 

reduction of government regulation of economic activity.70 The basic policy package of 

neo-liberalism, commonly referred to as the Washington Consensus, includes trade 

liberalisation, financial market liberalisation, privatisation of production, eliminating 

barriers to foreign direct investment, securing property rights, diminished public 

spending, tax cuts, and flexible labour markets.71 While the reduction of state 

involvement is touted as the central tenet of neoliberalism, Tickell and Peck argue that 

this is a deceptive requirement as: “[it is]often necessary for neoliberals to deploy state 

power and public authority in pursuit of these goals, underlining the reality that ‘markets’ 

are not naturally occurring phenomena or spontaneously actualising systems.  More often 

than not they have to be made, steered and policed.”72 What is then problematic about 

neoliberal economics is the extent to which the state intervention that occurred focussed 

on benefiting the corporate sector, above the welfare of ordinary citizens. 

 

Globalisation, as well as the creation and policing of neoliberal policies, has been a major 

feature of the last two decades. The technological innovations of the late 20th century 

profoundly influenced the way in which corporations operated: jet planes and new 

shipping techniques drastically drove down transport costs and improved efficiency; 

enhanced communication technologies, such as fixed long-distance lines, fax machines 
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and the internet, allowed for corporations to operate anywhere in the world.73 Bianco 

argues that these new technologies have restructured the entire global economic system – 

by making it precisely that, a global economy.  

The fact that corporations were no longer tied to their home bases allowed for incredible 

growth – they could now scour the globe for low-cost labour and raw materials, and then 

sell their products to the global elite.74 A key policy that aided the globalisation of trade 

was the 1948 General Agreement on Trade and Tariffs (GATT) that allowed corporations 

to take advantage of their newfound global mobility without having to suffer financial 

penalties for moving their trade and production outside of their national borders.75 The 

freedom of movement that corporations now have, has led to a ‘battle to the bottom’ as 

countries compete with each other to attract corporate investment by: “ratchet[ing] down 

regulatory regimes – particularly those that protected workers and the environment – 

reduce taxes, and roll back social programmes, often with reckless disregard for the 

consequences”.76 

 

In 1995 the World Trade Organisation (WTO) was created, and given the mandate to 

enforce GATT standards, create new regulations that would aid the freedom of global 

trade, and adjudicate on policies that might restrict the flow of international trade.77 The 

WTO has become a key institution in ensuring the continuance of neoliberal policies 

globally. Bakan notes that 

 by the time tens of thousands of people spilled into the streets of Seattle in 1999 
to protest against a meeting of WTO officials and member-state representatives, 
the organisation had evolved into a powerful, secretive, and corporate-influenced 
overseer of government’s mandate to protect citizens and the environment from 
corporate harms.78  

 
Model notes that these global economic structures have given transnational corporations 

a great deal of power, as they are able to set up operations almost anywhere in the world 

and therefore can “hold governments captive to their every whim restricting the freedom 
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of governments to act independently.”79 As neoliberal policies continue to gain strength 

sovereignty shifts away from national governments – who are no longer able to meet the 

needs of their people – to the multinational corporations, and the international 

institutions that protect their corporate interests. Bakan argues that, “corporations now 

govern society, perhaps more than governments themselves do”.80 Importantly, this new 

era of ‘corporate rule’ marks an unprecedented reduction in the ability of the state to 

control corporate activity within its borders, and therefore to control its own economic 

sphere.  

 

The corporation has had throughout its history a complex, and often adversarial, 

relationship with governments: from the East India Company’s dissolution in 1825, to the 

English parliamentarians involvement in the South Sea Company; the disapproval of 

limited liability, to the creation of the New Deal and Keynesian economics; and finally 

the neoliberal economic paradigm’s challenge to the sovereignty and power of the state. 

The two major developments in the corporation’s history are the concept of limited 

liability and the creation of the corporation as a juristic person. These developments, 

alongside other shifts in legislation, have allowed the corporation to become what it is 

today. Ramage’s statement is worth reiterating: “[c]orporations fill so large a place in 

modern civilization that it would be almost impossible for us to do without them.”81 In 

the 105 years since Ramage made that statement, the corporation has become 

increasingly dominant in society – increasingly ‘impossible to do without’ – largely 

because they have become the primary economic agents in the global economy: the 

primary employers, providers of social benefits,82 investors in infrastructure and wealth 

owners.  
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CHAPTER 2: 

 
The Contemporary Corporate-State Power Nexus 

 
“[Globalisation] is a conscious and intentional transformation in search of a new world 

economic order in which business has no nationality and knows no border. It is driven by 

global dreams of vast corporate empires, compliant governments, a globalised consumer 

monoculture, and a universal ideological commitment to corporate libertarianism”
1
 

- David Korten 
 

The contemporary corporation is the symbol of the globalised world. Corporations have 

increasingly transnational operations, use the latest globalizing technologies, and have 

widespread international influence. The 21st century is undoubtedly the age of the 

corporation, with their ubiquitous presence featuring in almost every single aspect of our 

lives. As the power of transnational corporations (TNCs) grows, so their relationship to 

the state and its people becomes increasingly contested and complicated. To the extent 

that the contemporary world is based upon the principle that ‘money is power’, the 

corporation is arguably the most powerful social actor of the past thirty-odd years.2 At 

present, the two hundred largest corporations have bigger ‘economies’ than the combined 

wealth of eighty percent of the world’s population.3 The fact that the corporation has such 

extensive wealth, and thus power, means that its role as a social, and political, actor in the 

world is increasingly under scrutiny. This scrutiny includes an interrogation of 

corporations’ involvement in human rights violations – in their labour practices and 

beyond. Holding corporations accountable for these abuses is extraordinarily difficult, for 

a number of reasons: their global presence, their socio-political influence, the impotence 

of the state, and the unenforceability of international law.  

 

Today approximately 70,000 transnational corporations operate alongside roughly 

700,000 subsidiaries and millions of suppliers, spanning across the globe.4 These 
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transnational corporations are recent creations that epitomise the globalised character of 

the world in their transnational operations. By the 1960s, the corporate sector was marked 

by the emergence of newly formed multi-national corporations (MNCs). These 

corporations were characterised by complex identities based upon a presence in multiple 

national territories. MNCs tended to establish complete operations within several 

countries – often through acquiring or creating fully functional subsidiaries. Dobbin notes 

that the “[subsidiaries’] operations were relatively autonomous and included production, 

marketing, financing, distribution, and sales, all developed largely with local labour and 

locally recruited management.”5 Establishing local, autonomous, operations meant that 

these corporations inevitably established some roots in the areas in which they operated, 

and thus some local/national identity. While the majority of profits were funneled out of 

those countries to the parent company and its shareholders, some would have remained to 

finance the expansion and development of local offices and surrounding communities.6  

 

The 1970s ushered in Milton Friedman’s neoliberal economics – resulting in the rapid 

removal of trade barriers to local markets and de-regulation of corporate activity. This 

meant that corporations could become even more globally mobile and take advantage of 

favorable business conditions anywhere in the world.7 By 1975, the United Nations had 

begun to refer to these corporations as transnational;8 that is, beyond any identification 

with specific national identities, with divisions of their operations spread across the 

globe. For example, a corporation might have its manufacturing section in Indonesia, its 

information technology division in India, its research and development division in 

Scandinavia, and its home base in the US. Corporations became transnational: operating 

in multiple countries, but not fully functional in any of them; thus as a complete entity, 

they exist beyond any national boundaries.  
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The transnational nature of corporations was stimulated by the onset of gigantic corporate 

empires through rapid mergers and acquisitions in the 1960s and 1970s. The rise of these 

gigantic corporations has had a major impact on the economic landscape of the 

contemporary world. Not only have they displaced the nation-state as the largest 

economic powers, but corporations have also become increasingly intertwined with one 

another – often to the extent that the economic notion of free market competition between 

corporations is no longer applicable. Korten notes that,  

the widespread image…of the corporate titans of Japan, North America, and 
Europe battling it out toe-to-toe in international markets…is increasingly a fiction 
that obscures the extent to which a few core corporations are strengthening their 
collective monopoly power through joint ventures and strategic alliances with 
their major rivals.9  

 
For example, Nestlé is a major shareholder in the make-up giants Maybelline, L’Oreal, 

Lancôme and Garnier – essentially meaning that any gain made by the ‘competition’ 

between these companies filters back to the same owners.10 Another, more significant, 

result of this merging of corporations and decentralisation of operations is its impact on 

the way in which trade occurs in the contemporary world: an increasing proportion of 

global trade occurs between the different sections, subsidiaries and suppliers of the same 

companies. As the 2006 UN Report on Human Rights and Business notes, “what once 

was external trade between national economies increasingly has become internalized 

within firms as global supply chain management.”11 This internalised trade is comparable 

to the transnational nature of the corporation – its presence exists beyond the borders of 

nations and now so does its wealth.  

 
Dobbin argues that central to the rise of the transnational corporation is its status as an 

artificial person.12 As a legal person that operates beyond any defined national boundaries 

the transnational corporation has increasing rights and powers but almost none of the 
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obligations that accompany ordinary citizenship – they have essentially become “super-

citizens”.13 As Dobbin argues, by being able to ignore national boundaries, these 

corporations can ignore almost all legal obligations – these super-citizens are a ruling 

elite, “a few hundred corporate citizens with more power than most nations, who rule the 

world and accumulate riches and power like the wealthiest of families run amok”.14 

These corporate citizens certainly do run amok, establishing corporate empires that 

exceed the reach of even the most expansive empires of yesteryear. While Britain may 

have had an expansive colonial empire, it cannot compare to Coca-Cola’s presence in 

over 160 countries in the world; or the multi-billion dollar annual income of General 

Electric. Lester Thurow argues that the contemporary corporation has essentially filled 

the vacuum left by the absence of other forms of empire building: “the nation-state 

forbids making war on the neighbouring clan, the days of colonial empires are over, 

expanding one’s national boundaries by conquest is rare, and nuclear weapons make 

conquering the world a goal not worth pursuing.”15 So, instead of conquering the world 

militarily, the corporation has conquered it economically – achieving success never 

before imagined by the pursuers of military glory. 

 

The corporation’s global domination, has led to major clashes with the former central 

economic institution, the nation-state. As globalisation has progressed the nation-state has 

increasingly lost its real ability to dictate the terms of economic activity happening within 

its own borders. The erosion of economic sovereignty is largely due to the onset of free 

trade policies, and technologies that make corporate activity a possibility anywhere in the 

world. The ability to move operations from country to country according to the economic 

benefits has meant that nation-states are continuously attempting to attract corporate 

investment, and must thus relax economic protections in order to ensure their markets’ 

competitiveness. Over the past decade much of the state’s control over economic activity, 

and ability to govern market forces, has been ceded to the World Trade Organisation 
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(WTO). On 1 January 1995, the WTO was established out of the principles of the 

previous multilateral GATT. Korten describes the WTO as  

a trade body with an independent legal identity and staff similar to that of the 
World Bank and the IMF…with the mandate to press forward and eliminate 
barriers to the free movement of goods and capital. The needs of the world’s 
largest corporations are now represented by a global body with legislative and 
judicial powers that is committed to ensure their right against the intrusions of 
democratic governments.16 

 

The corporation poses further serious challenges to the nation-state. With the decline in 

foreign aid since decolonization in the 1960s, developing countries have become 

increasingly dependent on foreign direct investment (FDI) by corporations to bolster their 

economies.17 The reliance on FDI has meant that particularly developing countries are 

willing to change their economic policies to suit the incoming investors. These shifts are 

not without fears; Coleman notes that home countries – the countries in which the 

corporation’s headquarters, and primary stock exchange listing, are based – are concerned 

about the possibility that foreign investment trends will cause losses in domestic 

employment, and their balance of payments.18 This may lead to home countries actually 

ratcheting down their own economic and labour standards in order to maintain investment 

and employment by corporations in their countries. Host countries – those countries in 

which transnational corporations have foreign operations – are largely concerned by the 

control that these transnational corporations have over key sectors of their economies, 

and the costs that might accrue to their domestic economies and communities.19 One 

control that transnational corporations have over states is their ability to trade and 

speculate in various countries’ currencies. Through currency and market speculation, 

traders have the ability to hold governments hostage with the knowledge that massive 

amounts of money can instantaneously be transferred out of their national economies.20 A 
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pertinent example was the 2001 decrease in the dollar-value of the South African rand. 

Over a period of about two months the rand had plummeted in value from roughly R6 to 

the US dollar, to an astounding R14 to the dollar, almost crippling the South African 

economy.21 The knowledge that traders have such extensive power over the value of 

individual currencies essentially means that they can require that public policy shapes to 

their narrow corporate interests.22 

 

There is almost no point at which corporations stop in order to gain favourable market 

conditions. Despite the oft-cited correlation between capitalism and democracy, 

corporations put little value on substantive democracy – as Dobbin points out:  

Stability and the protection of property rights are what corporations are seeking from 
governments. Substantive democracy, in its original sense of rule by the majority, is a 
threat to the corporate bottom line. Corporations have a long history of ridding the 
world of that kind of democracy.23 

 
The prime example can be found in Augusto Pinochet’s Chile – sometimes cited as the 

testing ground for neo-liberal economic policies. In 1970 Salvador Allende, a socialist 

politician who campaigned for the nationalisation of Chile’s resources, was elected 

president.24 His election, and nationalising policies, posed a major threat to American 

corporations such as International Telephone and Telegraph (ITT) and Barrick Gold. A 

military coup was thus engineered by the Central Intelligence Agency (CIA) with 

backing from these corporations.25 In 1973 a successful coup took place that instated 

Augusto Pinochet in Allende’s place. Pinochet, having been put in power by US and 

corporate interests, restructured the entire Chilean economy – labour movements were 

brutally silenced, taxes were lowered, environmental protections almost completely 

removed with and public services privatised.26 Despite Pinochet’s brutal regime, for 

which he has subsequently faced international condemnation, corporations operating in 
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Chile welcomed his rule. Peter Munk, CEO of Barrick Gold, describes the Chilean 

situation as follows:  

The foundation of Chile’s strong economic position today…was courageously laid by 
Pinochet. [The coup was justified] because it brought wealth to an enormous number 
of people, I mean in my terms. If you ask somebody in jail, he’ll say no. But that’s the 
wonderful thing about our world: we can have the freedom to disagree.27 

 
 
The coup in Chile is not a unique example – during the Cold War the U.S. manufactured 

a number of coups in Central and South America to ensure the success of capitalism, and 

corporate interests. As far back as Franklin D. Roosevelt’s ‘New Deal’ policies of the 

1930s, when a group of US corporations attempted to stage a coup to remove him from 

government, regulatory policies have faced extreme opposition.28 Although the coup 

against Roosevelt failed to materialise, the intention of its corporate backers was clear: if 

a democratic government threatened to undermine their interests, then it was defensible to 

remove that government.29 In the contemporary world, even the function of military 

intimidation has been ‘corporatised’ through the establishment of mercenary businesses 

such as Executive Outcomes.30 There has been almost no effort by the major powers or 

the UN to stop corporations from using these ‘armies for hire’, and with their limited 

liability corporations feel free to use military force to ensure their interests.31  

 
To the extent that governments exist, first, to determine the policies of their countries, 

and, second, to work in the best interests of their populace, corporations and states should 

perpetually be at odds. What is so remarkable about the contemporary power-nexus, is 

that governments have willingly worked to protect the interests of the very entities that 

are destroying any sovereignty that the state has claim to. It is vital to note that the 

enormous economic power of corporations would not have been possible if states had not 
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allowed it to grow to this point. Dobbin makes a very important point that the notion that 

transnational corporations are separate from, and in conflict with, nation-states is a 

convenient fiction. In reality, he argues,  

not only is there no contradiction between the administrators of the nation-states 
and those who run the transnational corporations, but there is a coincidence of 
interests in the overlapping of memberships in the national economic and political 
elites, an interest reinforced by an almost universal acceptance of neo-liberal 
ideology.32  
   

Robert Nye argues that transnational corporations have become a key tool to protect the 

interests of powerful nations. The US, for example, hosts roughly 40 percent of the 

largest corporations, thus, securing those corporations’ interests is securing the interests 

of the US.33  

 

To the extent that the government is meant to be a tool of the people, and its 

responsibility first and foremost to the interests of its people, the rise of transnational 

corporations has essentially eroded its fundamental purpose. The shift away from 

protecting the interests of ordinary citizens coincides with the rise of the corporate entity 

as a ‘super-citizen’. Power has, therefore, been transferred en masse from the flesh-and-

blood citizen, to the dollars-and-euros super-citizen. The transfer of power from the state 

to corporations has occurred because, by and large, the corporate and political elite are 

one and the same, and therefore hold the same basic interests. 34 This does not refer just to 

the fact that corporate and government officials are largely from the same class, but also 

that many members of government have direct business interests or have entered politics 

from the business-world. This phenomenon is often referred to as the ‘revolving-door’ 

between government and business. Dobbin argues that, in light of the shift in 

governmental policies and interests, the notion of government as an expression of the will 

of the people is weaker now than at any time in the post-war period.35 

 
Democracy has largely become the playing field of the corporate rich. In the US 

corporations have dedicated lobby-groups and think tanks established in Washington to 
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directly attempt to affect the legislation that passes through Congress.36 In 1972 the 

Business Roundtable, an association of top CEOs, was established out of the belief that 

“the business sector…should play an active and effective role in the formation of public 

policy…[to ensure that there] would be less unwarranted intrusion by government into 

business affairs.”37 Another key way in which corporations ensure the representation of 

their interests in government is through the financing of election campaigns. In Politics, 

Aristotle notes that: “[w]hen money has been spent to get office, the purchasers may 

naturally be expected to fall into the habit of trying to make a profit on the transaction”.38 

Essentially, corporations buy politicians through ensuring their election by providing 

funding for extravagant election campaigns. To the extent that these corporations are able 

to secure their interests through their ability to buy influence, in whatever way, 

democracy no longer exists as ‘one person, one vote’; it is clear that contemporary 

democracy is best described as ‘one dollar, one vote’. 39  

 

What, then, has been the role of the public in the transformation of the role of the state, 

from being the people’s keeper, to being the corporates’ keeper? This shift is both 

permitted, and supported, by the increasing consumerism of contemporary society. As 

Dobbin describes it, the world is now inhabited by the “devolving citizen/evolving 

customer.”40 More and more people, particularly in the developed world, are defining 

themselves through their purchasing power. A prime example is the success of the 

website www.zebo.com. This website is essentially a place where young people from 

across the world log-on and create profiles of themselves by listing all of their material 

possessions.41 Rosenbloom describes the site: “Baxter C., 13, owns a Yamaha dirt bike. 

Hayley J., 19, has pink Converse sneakers. Laurie H., 16, amassed a sizable Pez dispenser 

collection”.42 For the roughly four million people who have joined this site since January, 
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“you are what you own” is their defining maxim.43 This crass materialism is a major facet 

of the rise of corporate control – as long as material possessions are valued as a central 

feature of one’s identity, then the corporations producing those possessions will have 

extraordinary power over the individual. Brzezinski depicts the contemporary world as 

being a ‘permissive cornucopia’44, which he depicts as  

essentially a society in which the progressive decline in the centrality of moral 
criteria is matched by heightened preoccupation with material and sensual self-
gratification. Unlike coercive utopia, permissive cornucopia does not envisage a 
timeless state of societal bliss for the redeemed but focuses largely on the 
immediate satisfaction of individual desires, in a setting in which individual and 
collective hedonism becomes the dominant motive for behaviour.45  

 

In a culture of permissive cornucopia, the state and corporations have no need for the 

coercion of society to ensure obedience. Rather, corporations and the state divert the 

energies of individuals into a condition of highly individualized self-gratification based 

primarily on material gain.46 While these corporations make most of their money off the 

richest 10 percent of the world’s population, they ensure through extensive advertising 

that the rest of the population are constantly striving to become part of that elite group. 

The consumerist nature of society has a major impact on the attitude of corporations – 

and governments – to ordinary people. Dobbin notes that “the comic bumper sticker ‘I 

shop, therefore I am’ has become a serious description of modern life. And the message 

to those who cannot ‘shop’ is just as real: if you don’t consume, you don’t exist.”47 In a 

society in which money and consumerism are key, where countries define their national 

purpose through their economic strength, ‘nonconsumables’ cease to have a place.48 

These nonconsumables – history, culture, equality, civil society and human rights – must 

either be dismissed, or must become consumable for them to register in the business 

models of corporations. South Africa’s tourist attractions provide a clear example of the 

transformation of history and culture into economic enterprises: Robben Island is only 

                                                 
43  Ibid. 
44  A similar concept to Marcuse’s repressive desublimation. 
45  Brzezinski, Z., Out of Control: Global Turmoil on the Eve of the 21

st
 Century (New York, 1993), 

p.65. 
46  Ibid.,p.67. 
47  Ibid., p.56. 
48  Ibid., p.59. 



31 

accessible to those people that have R150 for the entrance fee; cultural villages ‘sell’ their 

traditional activities to tourists; and carved wooden giraffes are exported en masse as 

‘artifacts’ of Africa. The acquiescence of the public to the consumerist status quo feeds 

directly into the burgeoning power of the corporations. As people buy deeper into the lure 

of the marketplace, Dobbin argues, “the cause becomes the effect…people…abandon 

their status as self-conscious citizens and with it the ability to resist the slow destruction 

of their community”.49 

 
The corporate destruction of communities across the world is a worrying reality, one that 

has come about because of the economic cost-benefit analysis by which any activity is 

measured. Corporations have no ability to make moral choices – their primary function is 

to make profits, and thus their decisions are based solely on the question of profitability. 

As Muchlinski points out, corporations argue that  

it is not for them to act as moral arbiters in relation to the wider issues arising in 
the communities in which they operate. Indeed, to do so may be seen as 
unwarranted interference in the internal affairs of those communities, something 
that [multi-national enterprises] have, in the past, been urged not to commit.50  

 

Making moral choices such as ensuring environmental protection, paying good wages, 

and ensuring good labour practices, are costly and could put corporations at a competitive 

disadvantage.51 Dobbin notes that any publicly traded corporation that undermined their 

profitability through behaving in a socially responsible manner would soon find itself 

facing a hostile takeover, or shareholders demanding a change in management.52 An 

example of the amorality53 of corporations is the reaction of car company Ford to the 

news that a major design flaw in their 1970s Pinto resulted in the engine exploding on 

rear-impact. Ford estimated that the cost of repairing the flaw would be $11 per car on the 

market. This would be a greater cost than the possible court settlements – estimated at 

                                                 
49  Ibid., p.59-60. 
50  Muchlinski, P.T., “Human Rights and Multinationals: Is there a Problem?”, International Affairs, 
Vol. 77, No. 1, 2001, p.35. 
51  Ibid. 
52  Dobbin, The Myth, p.62-63 
53  The corporation is not necessarily immoral in its practices, as this would require that they 
purposefully act against moral standards. Rather, the corporation is amoral. That is, it acts outside of any 
moral framework, other than profitability. Their actions could thus continually shift between what society 
would consider moral and immoral acts. 
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roughly $200,000 for each of the predicted 180 deaths per year that might occur. The car 

thus remained on the market without alteration, despite the predicted deaths that would 

directly result from the faulty design.54 In the cost-benefit analysis, the inherent value of 

human life did not feature because its economic value is indeterminable.  

 

The amorality of the business practices of corporations has led to them committing a 

number of serious human rights violations, including: the right to life, property, health 

and a clean environment, as well as freedom from torture, forced labour, arbitrary 

detention, and discrimination.55 Some of the most well-known cases are those of Shell 

Oil’s operations in Nigeria’s Ogoniland, and their complicity in the assassination of 

Ogoni activist Ken Saro Wiwa; BP’s involvement with military forces in Colombia and 

Burma (Myanmar), and Nestlé’s promotion of baby-formula in the developing world.56 

These allegations are not new; concerns have been raised about the actions of 

corporations during the trans-Atlantic slave trade, the Nazi regime before and during 

WWII and the operation of corporations in apartheid South Africa.57  

 

While the majority of the public has little knowledge of, or interest in, the actions of these 

corporations there is growing international support for anti-corporate activism. The 

Multinational Monitor is one of a number of publications and websites dedicated to 

tracking the business practices of transnational corporations. Russell Morkhiber, in his 

list of the ten worst corporations, cites examples such as: Chevron’s complicity in the 

murder of protestors at one of their drilling sites in Nigeria; Mobil Oil’s alleged direct 

support in crushing an uprising against the Indonesian dictator Suharto; and Wal-Mart’s 

use of child labour in Asian countries.58 These and other violations of human rights, have 

led to massive consumer boycotts of certain corporations’ products. Websites such as 

Baby Milk Action (www.babymilkaction.org) which provides information on boycotting 

                                                 
54  Dobbin, The Myth, p.62. 
55  Paust, J.J., “Human Rights Responsibilities of Private Corporations”, Vanderbilt Journal of 

Transnational Law, Vol. 35, 2002, p.817. 
56  Muchlinski, “Human Rights”,  p.31. 
57  Ibid. The case of corporate activity in apartheid South Africa is the subject of Part B of this thesis. 
58  Morkhiber, R., “Corporate Bullies”, Multinational Monitor, Vol.19, Issue 12, December 1998, 
accessed through EbscoHost at: 
http://search.ebscohost.com/login.aspx?direct=true&db=aph&AN=1606562&site=ehost-live  
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Nestlé products; and Ethical Consumer (www.ethicalconsumer.org) which provides 

information on a wide range of consumer boycotts, are used to lobby against corporations 

with unethical business practices. These boycotts essentially call on all individuals to use 

their purchasing power to pressure changes in corporate business practices. In 1989 Ralph 

Nader noted that “most people think that you've got to reduce sales a lot, but if you 

reduce any company's sales from [between] two to five per cent you've won. Having said 

that, it is very hard to reduce a company's sales by five per cent because it takes a 

massive degree of organisation.”59 Indeed, five percent of the roughly 600 million cans or 

bottles of Coca-Cola sold each day in over 160 countries worldwide,60 would amount to 

an astounding 30 million units. Muchlinski notes that according to one study, even at the 

height of very public boycotts against Shell, Nestlé, Nike and Monsanto, there appeared 

to be no demonstrable effect on their share prices, showing that investor confidence was 

not dented by these campaigns.61  

 

Consumer boycotts are the narrowest of anti-corporate campaigns, focusing on specific 

corporations and specific violations. On a broader level, anti-corporate activists directly 

oppose the socio-economic dominance of transnational corporations, and their increasing 

power over states and citizens.62 The prime example of this activism was the epic protest 

by roughly 60,000 people outside the 1999 WTO meeting in Seattle. A number of new 

alternative policy development organisations and social movements have also begun to 

spring up.63 Most notable was the 2001 emergence of the World Social Forum (WSF), a 

meeting of civil society actors from across the world. These protests and movements are 

the latest expression of an old political proverb: “the successful accumulation of power 

by one type of social actor will induce efforts by others with different interests or aims to 

organize countervailing power.”64 It is important to acknowledge that despite the global 

                                                 
59  “Successful Boycotts” on the Ethical Consumer website, accessed at  
http://www.ethicalconsumer.org/boycotts/successfulboycotts.htm 
60  Dobbin, The Myth, p.54. 
61  Muchlinski, “Human Rights”, p.39. 
62  Sadler, “Anti-Corporate Campaigning and Corporate ‘Social’ Responsibility: Towards 
Alternative Spaces of Citizenship”, Antipode, 2004, p.853. 
63  Pianta, M. and Marchetti, R. “The Transnational Dimension of Global Justice Movements” 
Unpublished paper, University of Urbino, November 2005 (Soon to be published in Porta, D. [ed.] The 

Global Justice Movements: A Cross National and Transnational Perspective), p.6. 
64  “Promotion and Protection”, p.5. 
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reach of these anti-corporate campaigns, they have little impact on the actual functioning 

of individual corporations, and the global economic system as a whole; primarily because 

they have little influence in economic terms, which are the only ones that matter to the 

corporate world.65 As pointed out in Chapter 1, anti-corporate sentiment is not a new 

phenomenon. Indeed, the following statement by Henry Demarest Lloyd in 1894, could 

well be describing contemporary citizen-driven attempts at corporate accountability:  

We are calling upon [those who wield corporate] power and property, as mankind 
once called upon the kings of their day, to be good and kind, wise and sweet, and 
we are calling in vain. We are asking them not to be what we have made them to 
be. We put power into their hands and ask them not to use it.66 

 
 
Although anti-corporate campaigns have little success in actually transforming business 

practices, they have been crucial in bringing the notion of corporate social responsibility 

to the mainstream. There are a number of new multi-lateral agreements and programmes 

attempting to ensure some kind of ethical behaviour by corporations; importantly there 

are, as yet, no binding legal obligations on transnational corporations to protect human 

rights in their business practices.67 That said, a number of business analysts are paying 

closer attention to issues of human rights, with many arguing that ensuring accountability 

of transnational corporations at home and abroad should be a major objective of every 

industrialised nation.68 As corporations have evolved beyond national boundaries, so 

have international organisations such as the UN attempted to ensure some form of 

corporate accountability, and standardisation of acceptable business practices. In the late 

1960s the concern over the growing power and wealth of corporations led to major 

debates in the UN, and the 1972 Economic and Social Council’s (ECOSOC’s) unanimous 

adoption of Resolution 1721 (LIII), which called for a detailed study of corporate 

                                                 
65  The other option which would impact on the corporation sufficiently to result in change is the 
threat of direct violence. The call for a revolution to overthrow global institutions such as the IMF, World 
Bank and WTO has been the focus of major debates at the WSF – although whether these debates go so far 
as to consider violence as an option is unlikely. It is fundamentally an option that is not considered by a 
movement that is anti-violence – despite being met by brutal violence by corporations and government 
forces. I am not proposing the use of violence, but rather commenting on the significance of its absence 
from major discussions.   
66  Dobbin, The Myth, p.25. 
67  Meyer, “Human Rights”, p.368. 
68  Blumberg, P., “Accountability of Multinational Corporations: The Barrier Presented by Concepts 
of the Corporate Juridicial Entity”, Hastings International and Comparative Law Review, Vol. 24, 2000-
2001, p.297. 
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activities, and their impact on countries.69 From 1975 to 1994, the ECOSOC-based 

Commission on transnational corporations was unable to finalise a regulatory framework 

for the operation of those corporations.70 The proposed code of conduct became bogged 

down in politicized inter-nation disputes, and did not ever progress beyond a draft form. 

71 Other attempts to regulate transnational corporations came in the form of the 

International Labour Organisation’s (ILO’s) 1977 Tripartite Declaration of Principles 

Concerning Multinational Enterprises and Social Policy, and the 1976 Organisation for 

Economic Cooperation and Development (OECD) Guidelines for Multinational 

Enterprises. 72 Importantly, neither of these agreements is binding, and thus they are 

unenforceable. 

 
A fundamental problem in holding transnational corporations accountable to basic 

standards of operation is that, traditionally, international law recognizes states as the only 

entity that can violate international human rights law, and be held responsible for 

implementing human rights principles.73 Today, the territorial state is no longer the 

primary actor; the corporation has far more extensive social and economic powers. The 

law, therefore, must take into account the shift in the nature of international actors. Many 

commentators argue that since the advent of the Universal Declaration of Human Rights 

in 1948 – which notes that not only states, but “every individual and organ of society”74 is 

responsible for the protection of human rights – corporations should be held directly 

liable for violating human rights.75 This would mean a shift away from the traditional 

assignment of responsibility to states for any violations occurring within their borders 

that they had not regulated, to the responsibility being that of the corporation itself.76 

Mary Robinson, a former President of Ireland and UN High Commissioner for Human 

Rights, argues that  

                                                 
69  Coleman, “United Nations”, p.341. 
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there is increasing recognition that if fundamental rights are to be implemented it 
is essential to ensure that obligations fall where power is exercised, whether it is 
in the local village, in the corporate board room, or in the international meeting 
rooms of the World Trade Organisation (WTO), the World Bank, or the 
International Monetary Fund (IMF).77 

 

The notion that responsibility should lie at the feet of power, is an important one when 

dealing with transnational corporations. The first attempt to create a regulatory 

framework directly for transnational corporations is UN Secretary-General Kofi Annan’s 

Global Compact initiative. 78 The Global Compact, launched in 2000, is a self-nominating 

code of conduct to which roughly 2,300 corporations have already ascribed.79 The Global 

Compact’s Nine Principles ask businesses to:  

support and respect the protection of international human rights within their 
sphere of influence; make sure their own corporations are not complicit in human 
rights abuses; uphold freedom of association and the effective recognition of the 
right to collective bargaining; eliminate all forms of forced and compulsory 
labour; uphold the effective abolition of child labour; eliminate discrimination in 
respect of employment and occupation; support a precautionary approach to 
environmental challenges;  undertake initiatives to promote greater environmental 
responsibility; and encourage the development and diffusion of environmentally 
friendly technologies.80 

 
The Global Compact is a unique initiative, in that it reflects the transnational nature of 

corporations by bypassing nation-states and negotiating the code of conduct directly with 

the corporations. Where the Global Compact, like its predecessors, fails is that it is 

unenforceable. It therefore becomes nothing more than a marketing tool for the 

corporations – they can proudly announce their support for the Nine Principles and gain 

the marketing mileage out of that association, without actually having to make practical 

changes to their business practices. In light of the impotence of international measures to 

ensure corporate accountability, a number of victims of human rights violations are 
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turning to civil courts to claim compensation. The South African apartheid lawsuits are 

the subject of the following chapter, and they provide an excellent example of attempts to 

hold corporations to account through national legislation.  

 

The transnational corporation, in its extensive power and influence poses a fundamental 

challenge to the post-war period’s apparent commitment to democracy and human rights. 

To the extent that the state exists to serve its people, the transnational corporation and the 

state should be mortal enemies. Increasingly, however, these two social actors are 

working in alignment with one another – to the detriment of the ordinary citizens of the 

world. In many cases, the public is oblivious to the assault on their democratic rights. As 

they continue to support corporations through their consumerist activities, the public 

becomes less and less able to differentiate between their own interests and those of the 

corporations. Where ‘needing’ the latest technological gadget is the interest of the 

consumer, needing to sell the latest gadget is undoubtedly the interest of the corporation. 

Despite the increasing de-politicisation of the public, there are also a number of 

individuals and organisations that do attempt to hold corporations to account, and propose 

shifts in the political organisation of the world. These activists’ attempts are valiant, but 

have little impact on the almost omnipotent transnational corporations, and their 

industrialized-country supporters. A number of international attempts at corporate 

accountability have proved fruitless, and impotent, primarily because they have no ability 

to hold corporations to account, even when their practices are in direct violation of human 

rights. 
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CHAPTER 3: 
 

Khulumani et al v. Barclays et al: 

A Case Study of Foreign Business Complicity in Apartheid South Africa 

 
The involvement of transnational corporations in apartheid South Africa provides an 

excellent case study by which to examine the difficulties of ensuring corporate 

accountability for human rights violations. South Africa has always had a connection 

with corporations – its very establishment came about through the Dutch East India 

Company’s decision to build a provisions station at the Cape.1 Since its initial 

commercial founding, South Africa continued to be a profitable environment for the 

business sector: as a British colony it provided an abundance of raw materials, valuable 

minerals and cheap labour; these factors ensured that in its transition to apartheid, South 

Africa continued to be a profitable and favoured market for foreign investment. Razis 

comments on the primacy of business interests in the establishment and running of the 

South African state by noting that “[the] business of White South Africa, it seems, has 

always been business”.2 Since business and labour was a central organising point for the 

apartheid regime, a growing call for sanctions emerged world-wide. Foreign businesses 

largely ignored calls for sanctions and disinvestment, trading openly and profitably with 

the apartheid state. That these corporations continued to trade with South Africa became 

a marketing point for the apartheid regime, as an advertisement in the The Financial 

Times, 22 June 1970, noted:  

this growth habit of ours has attracted foreign investment. Britain, the USA, 
France, Switzerland, Germany and Japan have 2,875 million pounds sterling 
planted in South Africa right now. And it’s growing for them in a climate of 
stability and progress…Plant it in South Africa and watch it grow.3 

 
 
Transnational corporations’ investment in apartheid South Africa has become the centre 

of a debate sparked by the filing of several lawsuits that seek redress from corporations 

                                                 
1  Razis, V., The American Connection (London, 1986), p.77. 
2  Ibid. 
3  First, R., Steele, J. and Gurney, C., The South African Connection (London, 1972), p.128. 
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that operated in South Africa during apartheid. On November 11, 2002 the Washington-

based law-firm Cohen, Millstein, Hausfeld and Toll filed a complaint on behalf of 87 

individuals and the Khulumani Support Group,4 alleging that the twenty-two named 

corporations5 aided and abetted the apartheid government.6 This lawsuit was brought to 

the court under the US’ Alien Tort Claims Act (ATCA), which grants US district courts 

limited jurisdiction over certain violations of international law, regardless of where the 

offences occur.7 The defendants are specifically charged with aiding and abetting the 

apartheid regime in the commission of the crimes of apartheid, which according to the 

UN’s definition include: “forced labor, genocide, extrajudicial killing, torture, sexual 

assault, unlawful detention, and cruel, inhuman and degrading treatment.”8 In addition the 

complaint alleges that these corporations:  

provided substantial assistance and/or encouragement to the apartheid 
regime…participated in the criminal enterprise of apartheid…acted in the face of 
an unjustifiably high risk of harm that was either known or so obvious that it 
should have been known…acted with disregard [of, and deliberate indifference 
to,] a substantial risk of harm to the African population.9  

 

                                                 
4  A South African NGO made up of roughly 40,000 victims of apartheid gross human rights 
violations. ‘Khulumani’ is a Zulu word meaning “speak out”. The Khulumani Support Group was started 
by victims and survivors of gross human rights violations as a means by which to ensure that those victims 
appearing before the Truth and Reconcilation Commission hearings had adequate support to speak publicly 
about their experiences. The organization now works at continuing the work of reconciliation in South 
Africa, as well as acting as an advocacy organization for the interests of victims of gross human rights 
violations, and providing counseling and support for its members. The 87 named plaintiffs are 
representatives of the different categories of human rights violations that the corporations are alleged to 
have aided and abetted the South African state in committing. 
5  These corporations are: [Oil Companies] Exxon Mobil Corp, Shell Oil Company, Caltex, British 
Petroleum PLC, Fluor Corporation, and Total-Fina-Elf ; [Armaments Manufacturers] Rheinmettall Group; 
[Banks] Barclays National Bank Ltd, Citigroup Inc., Commerzbank, Credit Suisse Group, Deutsche Bank 
AG, Dresdner Bank AG, J.P. Morgan Chase (Chase Manhattan) and UBS AG; [Transportation] Ford Motor 
Company, DaimlerChrysler AG, and General Motors Corporation; [Technology] Fujitsu Ltd. (International 
Computers Ltd.), International Business Machines (IBM) Corporation, and AEG Daimler-Benz Industrie; 
[Mining] Rio Tinto Group. The lawsuit also cites corporations Doe 1-100, allowing the plaintiffs to add up 
to 100 further corporations to the initial complaint. 
6  Khulumani et al v. Barclays et al, “Original Complaint”, United States District Court, Eastern 
District of New York, (11 November, 2002), accessed at http://www.cmht.com/pdfs/apartheid-cmpl.PDF , 
p.1-3. There are three similar lawsuits also filed in the U.S. District Courts under the ATCA legislation. For 
the purposes of this case study, I shall be examining only the Khulumani case.  
7  “Apartheid Litigation” accessed on the Cohen, Millstein, Hausfeld and Toll Website: 
http://www.cmht.com/cases_apartheid.php  
8  Khulumani, “Original Complaint”, p.160. 
9  Ibid., p.166. 
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The specific corporations that were targeted are, therefore, included in the lawsuit not 

because they simply did business in South Africa, but rather because they directly traded 

with the apartheid regime, and thus profited from that regime’s crimes against 

humanity.10 This distinction is vital to understand – an oil company, for instance, would 

not be included in the lawsuit for selling petrol to South African civilians; but would be 

included if it sold that oil to the South African government, and more specifically to the 

security forces. These lawsuits take on the challenge that Dumisa Ntsebeza – a former 

Truth and Reconciliation Commission (TRC) commissioner – laid down in his reflection 

on the TRC: 

Although the TRC held institutional hearings, we failed, it seems to me, to 
interrogate the role of big business, or the transnational companies, for their part 
in sustaining and perpetuating the apartheid order. We did not set out to find the 
evidence that would have been supportive of a recommendation that the 
transnational companies, and the imperialist countries from whence they come, 
owe to the victims of South Africa (mostly black people), a duty to give 
reparations…I think a case can be made that those who created an environment of 
‘gross human rights abuses’ in South Africa, amongst them internally and 
externally based transnational companies, and the countries that supported them, 
are liable for the reconstruction of South African society.11 

 
 
Although the lawsuit deals specifically with the business relationship between the 

corporations and the state, it is important to analyse the larger societal effect that the 

involvement of foreign corporations in South Africa had on the administration of 

Apartheid policies. Owen Horwood, the South African Minister of Finance noted in 1983 

that,  

[t]he story of the economic development of [South Africa] is intimately bound up 
with foreign capital, technology, and expertise. Significant investments usually 
bring all three. It allows us to do what we want rather more quickly. It allows us 
to do some things better than we would otherwise do.12  

 

                                                 
10  Friedman, J.S., “Paying for Apartheid”, The Nation, 2 June 2003, p.7.  
11  Bell, T. and Ntsebeza, D., Unfinished Business: South Africa, Apartheid and Truth, (Cape Town, 
2001), p.289. Ntsebeza has filed a separate lawsuit against some of the same transnational corporations 
under the ATCA legislation. 
12  “South Africa Restrictions”, Hearing before the Subcommittee on Financial Institutions 

Supervision,  Regulation and Insurance of the House Committee on Banking, Finance and Urban Affairs, 
98th United States Congress, 1st Session, 8 June 1983, cited in Khulumani, “Original Complaint”, p.75. 
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Indeed, foreign companies dominated many crucial sectors of the South African 

economy; for example, by the end of the 1980s five multinationals – Shell Oil Company, 

British Petroleum, Exxon Mobil, Caltex and Total13 - collectively controlled 83 percent 

of the petroleum market in South Africa, and 91 percent of the petrol stations.14 In the 

1980s, 360 American corporations had operations in South Africa, with a total investment 

of over $2.6 billion and employing over 150,000 people.15 South Africa proved to be a 

particularly good market for investment by foreign corporations. In 1983, for example, 

returns on investment were 43 percent higher in the manufacturing sector and 82 percent 

higher in the mining sector than the average returns elsewhere in the world.16 Only 

Malaysia offered a better return on investment, and South Africa did not have the 

problem, which many other markets were struggling with in the 1980s, of wages rising 

higher than overall productivity of labour.17 Foreign business leaders were pragmatic 

about their presence in South Africa; as one British banker noted “South Africa’s a good 

investment for people who can stand the political heat.”18 

 

The December 1969 edition of The Wall Street Journal argued that, in terms of 

corporations’ reaction to doing business in South Africa, “[m]ost are sincere in believing 

their presence in a land committed to the policies of apartheid is ambivalent at worst, and 

at best greatly beneficial to the blacks of South Africa.”19 The notion that their presence 

in South Africa would be beneficial to the majority of black South Africans stems from 

the neoclassical liberal view that the ‘irrationality’ of institutionalized racism would be 

crippled by the necessities of the market, and therefore the best way to create change was 

for businesses to just carry on doing business, making moderate reforms where 

                                                 
13  All are defendants in the Khulumani case. 
14  Razis, American Connection, p.100. 
15  Mosala, L., “White Power Politics: Economic and Political Choices Facing South Africa” in 
Leape, J., Baskin, B. and Underhill, S. (eds.), Business in the Shadow of Apartheid: U.S. Firms in South 

Africa (Lexington, 1986), p.136. 
16  Leape, J., Baskin, B. and Underhill, S., Business in the Shadow of Apartheid: U.S. Firms in South 

Africa (Lexington, 1986), p.xxxiii. 
17  First et al, Connection, p.15. At least, this was not a problem in terms of ‘non-white’ workers, 
white workers wages did follow the international trend of increasing beyond the productivity increases. 
18  Bennett, R.A., “Chase Ends Loans to South Africans” in The New York Times, 1 August 1985, 
cited in Khulumani, “Original Complaint”, p.76. 
19  First et al, Connection, p.161. 
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possible.20 Aside from the argument that market capitalism would inevitably lead to the 

downfall of apartheid, foreign corporations also argued that, like sport and politics, 

business and politics should not be mixed.21 The notion that politics and business should 

not, and do not, mix is naive to say the least. When, as Leape et al describe it, South 

African police break up strikes, or corporations fire individuals who are deemed by the 

state to be politically active, or the government jails trade union leaders, the relationship 

might not necessarily be collusive, but it certainly exists.22 In May 1987 Oliver Tambo, 

the President of the African National Congress at the time, noted that, “[i]t is difficult for 

[the ANC] to accept the argument of business both inside and outside the country that it 

is politically impotent. Business has chosen, until now, to align itself with and benefit 

from the economic and military state that is part of the apartheid system.”23 The 

important implication of this statement is that if corporations were doing business in 

apartheid South Africa, then its political allegiance would automatically be owed to the 

system within which it was making substantial profits. 

 
Even the claim that corporations were politically indifferent should be met with some 

skepticism. A 1969 study by Market Research Africa found that up to 63 percent of 

American and Canadian executives based in South Africa at the time stated that they 

would have voted for either the National Party or the United Party, both political groups 

that advocated the general system of apartheid and white supremacy.24 Importantly, the 

views of the executives are not necessarily those of the corporation itself – but they do 

provide some insight into the mindset from which the leaders of these corporations were 

operating. A number of foreign corporations doing business in South Africa were 

contributors to the South Africa Foundation, a lobby group whose raison d’etre, 

according to First et al, was “to justify South Africa and South African society.”25 Aside 

from a general support for the notion of white supremacy, some corporations directly 

collaborated with the apartheid state in policy formulation. A case in point is Barclays 
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Bank’s involvement in P.W. Botha’s Defense Advisory Board (DAB), which helped to 

develop defense policies for the apartheid state.26 Barclays’ participation in the DAB is 

explained by Sir Frederic Seebohm, the Barclays Bank DCO Chairman: 

There are one or two identifiable political groups in [South Africa] who are bent 
on destroying our society in order to impose their own minority ideologies on the 
rest of us…One of their objects is to bring about bloody revolution and they see in 
South Africa a chance to do just this. They believe fervently in a policy of 
destruction, which is the policy of an empty mind and those who have opted out 
of civilized society. A racial war in Southern Africa could only result in wholesale 
slaughter, economic chaos and utter misery for the very people the rest of us want 
to help.27 

 
 
The defence mounted by foreign investors to questions posed about their investment in 

apartheid South Africa clearly show that the firms knew the state of the country, and its 

racial policies. Were it truly ignorant, business leaders would not mount arguments that 

their presence in the country would lead to the eventual reform of the political system. 

For a corporation, knowledge of the repressive environment in which they operated 

would not stop a profitable exchange – to make such a decision, a corporation would 

have to abide by a moral code, which patently does not exist.28 Lord Nelson, the 

Chairman of General Electric noted in 1971, “If you start moralizing about whom you’ll 

trade with and whom you won’t, where do you stop?”29 When asked whether there was 

any place in the world where he would not consider investing, Sir Val Duncan – of the 

Rio-Tinto Zinc Company, which had extensive operations in apartheid South Africa – 

stated: “Chile. They have stolen a whole copper industry from Americans without 

compensation. We are not jackals. I would not go in there now and operate mines which 

have been stolen.”30 These statements clearly express the economic basis for corporate 

decision-making – to make decisions outside of an economic framework, would in these 

cases, be going against fundamental business principles. 
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It is not necessarily problematic that corporations do not have moral standards for their 

actions. It is important, however, in light of their amorality that corporations be held 

accountable to the institutions that do have the ability to rule on the legality of operating 

in certain situations. It is important to take note of the rulings made by both national 

governments, and bodies such as the UN that are tasked with formulating codes of 

conduct through their democratic practice. The UN took the lead in pronouncing on the 

apartheid system, and outlining what was unacceptable business practice under the 

circumstances. The UN General Assembly (UNGA) made the first proclamation on 

apartheid in December 1950, which declared apartheid a “policy of racial segregation 

[that] is necessarily based on doctrines of racial discrimination.”31 In 1952, the UNGA 

established a dedicated commission to study the racial situation in South Africa, and by 

1959 it had issued several more resolutions expressing concern about the policies of 

apartheid.32 The turning point in action against the South African state was the 21 March 

1960 Sharpeville Massacre in which 69 people were murdered by police officers during a 

peaceful protest against pass laws. The UN Security Council (UNSC) in reaction to this 

incident issued a resolution calling on South Africa to abandon the policy of apartheid 

and condemning, “the situation arising out of the large-scale killings of unarmed and 

peaceful demonstrators against racial discrimination and segregation in the Union of 

South Africa.”33 In 1968 the UNGA took the important step of declaring Apartheid to be 

a ‘crime against humanity’; this resolution stated that the UNGA “Reiterates its 

condemnation of the policies of apartheid practised by the Government of South Africa as 

a crime against humanity.”34 

 

From this point on, the UN began to condemn the actions of corporations that operated 

with, or invested in, certain sectors of the South African economy and called for the 
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imposition of trade sanctions and embargoes. In the wake of the 1976 Soweto Uprising, 

the UNGA released a resolution that condemned the actions of transnational corporations 

that cooperated with the apartheid regime. This resolution stated that the General 

Assembly: 

1. Proclaims that any collaboration with the racist regime of South Africa  
constitutes a hostile act against the oppressed people of South Africa and a  
contemptuous defiance of the United Nations and the international community;  
2. Strongly condemns the action of those…foreign economic and other interests 
which continue to collaborate with the racist regime of South Africa; … 
5. Condemns the intensified activities of transnational corporations, which 
continue to exploit the racially oppressed people of South Africa and plunder its 
natural resources and thereby are accomplices to the crimes of the apartheid 

regime …”35 (my emphasis). 
 
In 1977, the UNSC took the important step of calling for a mandatory arms embargo 

against South Africa.36 This embargo was widely enforced, but did not have its intended 

effect: rather than ensuring the cessation of military and police brutality, South Africa – 

which had by this time secured notable skill and expertise in the field – increased its 

armaments self-sufficiency from 50% in 1977 to 95% in 1985. 37 By 1979, the UN 

Special Committee against Apartheid reported that transnational corporations had a major 

share of responsibility for the maintenance of the apartheid regime, particularly through 

“strengthening the repressive and military power of the racist regime and for the 

undermining of international action to promote freedom and human dignity in South 

Africa.”38 By 1981, the international community had called for an extension of the 

existing, voluntary, oil embargo to become a mandatory one. The rationale behind 

extending this embargo was that South Africa had no indigenous oil reserves, and thus an 

embargo would strike at the heart of the South African state.39 The mandatory oil 

embargo never materialized, as the US, the UK, France and Germany all vetoed the 
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Security Council resolution that proposed the cessation of all trade in oil to South 

Africa.40 

 

That these countries vetoed the Security Council resolution is of major significance. A 

number of governments – such as those of Britain, the US, Israel and Switzerland – were 

very reluctant critics of the apartheid regime in South Africa. U.S. President Ronald 

Reagan’s policy of ‘constructive engagement’41 essentially argued along the same lines of 

major corporations – that ongoing business and engagement with the South African state, 

rather than isolation and disinvestment, would lead to reform of apartheid policies. In a 

1985 White House press conference about his policy of constructive engagement, Reagan 

argued that South Africa should not be described as a totalitarian society; in defence of 

the apartheid state, he noted “[t]here is a vigorous opposition Press. And every day we 

see examples of outspoken protest and access to the international media that would never 

be possible in many parts of Africa, or in the Soviet Union for that matter.”42 At best, 

Reagan’s view is naïve, at worst it shows the similarity in belief between Reagan and the 

apartheid authorities. Razis argued in 1986 that the policy of constructive engagement 

was a risky one for the American administration, as it might give the South African 

government the room to stall on reform and persist in its apartheid policies.43 Should that 

happen, Razis argued, the relationship of the US and its corporate entities with states 

opposing Apartheid might be at risk.44 

 
Despite following the policy of constructive engagement, the US did impose a series of 

sanctions against South Africa. In 1976 the US Commerce Department instituted a policy 

restricting the sale of computers and computer technology to the South African military, 

police, atomic energy agency and the agencies handling ‘Bantu’ affairs;45 in 1977, this 
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ban was extended to all American-made technologies.46 Reagan’s Executive Order of 

anti-Apartheid measures included: a ban on the export of nuclear technologies;47 a 

prohibition on US loans to South Africa, except if such loans promoted socio-economic 

opportunities for all races; a ban on the importation of South African krugerrands; a ban 

on the importation of any military goods manufactured in South Africa; a ban on export 

assistance to any US firm with over 25 employees that did not adhere to the Sullivan 

Code48 by the end of 1985; and the creation of an advisory board to report annually on 

recommendations to “encourage peaceful change in South Africa”.49 These measures did 

not necessarily denote that the US actively condemned South Africa’s apartheid policies; 

indeed in March 1982 Reagan removed certain items from President Carter’s list of goods 

whose sale to the South African military or police was prohibited or restricted. 50 The US 

further undermined both the international, and its own national, arms embargoes when in 

1976 it licensed $300,000 worth of arms and other equipment for export to South Africa, 

classifying it as non-military.51 These ‘non-military’ items included shotguns, billie clubs 

and tear gas guns.52 

 

If corporations cannot be expected to act morally, the expectation is that they should act 

legally – that is, that they should abide by the decisions of the governments, and 

institutions, under whose authority they exist. It is this point that the Khulumani et al v. 

Barclays et al case explores – to what extent did the named corporations act against the 

explicit dictates of national and international law, and how can they be held accountable 

for any such violations? The named individual plaintiffs in the case represent five 

categories of gross human rights violations committed by the apartheid regime, namely: 

extrajudicial killing, forced labour, torture, sexual assault, indiscriminate shooting, and 
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arbitrary detention.53 Beyond this, the case claims that by living under a system declared 

a crime against humanity, the plaintiffs rights were transgressed by policies such as 

forced removals, pass laws, substandard education, and poor living and housing 

conditions.54 The central claim of the case is that historical evidence demonstrates that 

the defendants were instrumental in “encouraging and furthering the abuses”.55 That, the 

defendants conduct was so integrally connected with the nature of the apartheid regime, 

and its abuses, that apartheid would not have occurred in the same way without these 

corporations’ contribution.56 According to the plaintiffs, the UN resolutions that were 

passed against apartheid from 1950 onwards, and more specifically from the 1960 

resolution that described apartheid as a crime against humanity, put the defendants on 

notice that their involvement with the apartheid state violated international law. The 

lawsuit thus “seeks a measure of justice”57 for the victims of the crimes of apartheid, 

which the defendants are alleged to have aided and abetted. 

 

The main claim made by the lawsuit is that apartheid could not have occurred in the same 

way without the actions of the defendants. The specific industries targeted in the lawsuit 

are those which are deemed to have supported the repressive actions of the South African 

apartheid state, namely: the oil industry, the armaments industry, banking, transport and 

computer technologies. Oil was extraordinarily important to the apartheid state. It was the 

only raw material which did not have large scale production in South Africa, and the 

apartheid state thus established a high measure of control over the industry in an attempt 

to ensure the constant supply of oil to the petrol pumps.58 As the defendants claim, the 

police and military – and thus the South African state, whose power was based on the 

ability to crush resistance militarily – could not have functioned without a secure supply 
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of oil,59 and in light of increasing international pressure the apartheid government made it 

extremely lucrative to provide this vital resource. In January 1979 the South African 

government established the ‘Equalisation Fund’ to compensate Western oil companies 

refining oil in South Africa for the extraordinary costs of importing oil to South Africa.60 

The South African government paid up to 70% above market value for oil imports,61 and 

by 1980 it was paying an extra $8 per barrel of oil imported into South Africa.62 That the 

apartheid government was willing to go to such lengths to secure its oil interests shows 

the extraordinary value that oil had for maintaining apartheid and the South African 

economy. 

 

Shell Oil Company63 was the largest supplier of oil and petrol to South Africa during 

apartheid, providing roughly 20 percent of the country’s estimated import needs.64 

Despite the voluntary UN oil embargo, and substantial international pressure on Shell to 

disinvest from South Africa, and distance itself from the government, Shell actually 

expanded its interests in South Africa during the 1980s. In 1981, Shell’s total investment 

was R430 million; by 1985 this had risen to over R1 billion.65 Aside from boosting the 

South African economy, Shell Oil undertook extensive trade with the South African 

security forces. In a report commissioned by Shell Oil U.S. – the parent company of Shell 

South Africa – dubbed the “Pagan Report”, it was noted that Shell supplied 5,000 barrels 

of oil per day to security forces; roughly 10% of Shell’s total daily operations.66 In a 2 

July 1986 statement, a Shell spokesperson admitted that Shell was directly providing fuel 

to the South African police and armed forces, but argued that “[t]he alternative would be 

that we withdraw from South Africa, but then the police and army vehicles would use 

another brand”.67  
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The second industry targeted by the Khulumani lawsuit is that of armaments. As the 

apartheid state relied more and more on military coercion to ensure its rule, arms 

manufacturing became of primary concern to the South African government. 

ARMSCOR, the Armaments Development and Production Corporation, developed in the 

late 1960s to “promote and coordinate the development, manufacture, standardisation, 

maintenance, acquisition, or supply of armaments”.68 ARMSCOR contracted out a 

substantial amount of its work to private companies. At one point over 1,200 companies 

were doing business with ARMSCOR across a wide array of sectors such as oil, 

transport, arms, computer technology and banking. ARMSCOR soon became one of the 

largest industrial groups in South Africa, with total assets exceeding R1.2 billion.69 A 

study by the Centre for the Study of Violence and Reconciliation (CSVR) notes that 

ARMSCOR had  

proved an almost unattenuated success – in developing the South African arms 
industry to a high degree of self-sufficiency in the face of international sanctions 
and, of no lesser importance for domestic politics, in locking together the military, 
government and economic elite into a tight tripartite network in support of 
Apartheid policy.70  

 
The primary claim in terms of the armaments sector in the Khulumani lawsuit, is that 

despite the international embargoes against supplying South Africa with arms, as well as 

directives by individual countries against doing business with the apartheid state, some 

arms companies – for financial reasons – continued to supply the South African state.71  

 
The sole defendant in this category is the Rheinmettal Group. Rheinmettall engaged in a 

number of directly illegal actions in trading with the South African government, as the 

UN embargo on arms was the only mandatory resolution passed by the UN Security 

Council. Rheinmettall, under fraudulent export declarations, exported a complete 

ammunitions factory to South Africa that could manufacture 155 mm extended range 
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projectiles.72 Rheinmettall managed to export this equipment by applying for a permit to 

export a plant to Paraguay, using a fictitious company ‘Sudamerika Paraguay 

Exportacion-Importacion’. Once the shipment reached Brazil, the freight was moved onto 

a ship bound for Durban. The plant, located in South Africa, began its operations in 1979 

and was fully functional by 1985.73 Even after a criminal investigation into the incident in 

1980, Rheinmettall continued to collaborate with the South African security forces, 

training members of the South African Defence Force at its Unterlüss training base. 74 

 

If Rheinmettall supplied the hardware for the South African security forces, the banking 

sector provided the means for the apartheid government to access that hardware. As 

Smith argues,  

[f]oreign loans insure that the overall budget is in a strong position and the 
economy is viable. These factors relate directly to the strength of the military and 
police which are determined to preserve white power…bank loans subsidize 
South Africa’s military capability and thus are a direct resourcing of machinery 
for the oppression of the black majority.75  
 

From 1960 onwards a consortium of ten U.S. banks, led by Chase Manhattan, provided 

the South African government with a $40 million revolving loan that served to bolster the 

state’s coffers.76 Hosmer makes the point that the banking sector often sidestepped bans 

on the provision of loans to government agencies by offsetting the reductions in public 

loans with increased private loans.77 These private loans, usually made to South African 

banks, would in turn be lent to the South African government, making the ban on loans 

impotent. According to a World Council of Churches report, between 1982 and 1984 

there was a massive 658 percent increase in loans made by South African banks – largely 

financed by funding from foreign banks. 78 Carol Somplatsky-Jarman argued that the new 

emphasis on private loans was “little more than a back door for lending to the South 
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African government”.79 Khan described the further measures that American banks took to 

so as to maintain their investment in South Africa while ‘disinvesting’ under the 

Comprehensive Anti-Apartheid Act: 

[S]etting up an offshore trust will allow a U.S. company to skirt the 
Comprehensive Anti-apartheid Act’s restriction on new investment in South 
Africa: since the trust is not located in South Africa, the disinvesting company 
may legally extend credit to the trust, enabling it to purchase the assets of the 
South African subsidiary. The local company then sends its dividends to the trust, 
which uses the money to pay off the loan to the parent company. This 
arrangement not only allows the parent company to reap the benefits of self-
financing, albeit with the accompanying risk of not being repaid, but it also 
provides a way for the disinvesting company to maximize its dollar return, as the 
dividends can leave South Africa at the commercial rand rate.80 

 
The Khulumani case alleges that as a general matter, the funds borrowed from foreign 

banks supported an increased expenditure on internal security and repressive action by 

the apartheid state.81 As Reed Kramer points out, in 1974 South Africa’s defense budget 

increased by 46%, and a further average of 25% each year for the subsequent three 

years.82 Furthermore, the case alleges, funds were taken from a range of different budgets 

in order to carry out repressive functions. The cost of placing troops at black township 

schools was, for instance, paid from the defense budget.83 Therefore, even those banks 

that defend themselves by claiming that they did not directly support the security forces 

may have helped the apartheid state carrying out its military repression.  

 

Not all the investment by banks was surreptitious or only inadvertently directed towards 

the security forces: in 1976, shortly after the Soweto Uprising, Barclays Bank purchased 

R10 million worth of South African Defence Force (SADF) bonds, the proceeds of which 

went directly towards financing the South African armed forces.84 This was the largest 

single purchase of SADF bonds, and made up one-eighth of all the bonds sold.85 Barclays 
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turned the purchase of these bonds into a marketing opportunity, and held a public hand 

over of the check. At the ceremony, Barclays’ Managing Director, Bob Aldworth stated 

“the bank regards the subscription as part of its social responsibility not only to the 

country at a particular stage in its history, but also to our staff members who have been 

called up.” 86 Ten years later, Barclays Bank finally acceded to the growing pressure to 

disinvest from South Africa. The Chair of Barclays, Sir Timothy Bevan, made the 

statement that “[Barclays] shall commit no new money to [South Africa], nor shall we be 

party to any formal debt rescheduling…[until] there are changes which confirm an end to 

the bankrupt policy of institutionalised racial discrimination.”87 This statement was a 

major shift away from the notion that buying SADF bonds was an act of social 

responsibility, and was largely due to the enormous public pressure that was causing a 

public relations nightmare for Barclays in the United Kingdom. 

 

The transport sector was particularly vital to the operation of the South African apartheid 

system. The Khulumani complaint argues that the defendant motor vehicle manufacturers 

knowingly supplied vehicles, parts and other equipment to the South African armed 

forces. 88 Further, it argues that the industry passed on the technology and skills, which 

enabled the South African government to construct arms-related vehicles.89 One of the 

major role-players in this sector was the German company DaimlerChrysler AG, who 

owned the subsidiary Mercedes Benz South Africa. In 1978 DaimlerChrysler shipped 

6,000 Mercedes Benz Unimogs (a military vehicle) to South Africa, despite the UN 

Security Council’s mandatory arms embargo.90 DaimlerChrysler was well aware that 

their vehicles and components were being used for military purposes. As Joachim 

Jungbeck reported to a 1 July 1988, shareholders’ meeting after visiting Mercedes Benz 

factories in South Africa: 

During a company visit, I was proudly shown aggregates of army vehicles, 
including huge numbers of axles from armoured vehicles …. Storerooms 
contained large numbers of engines, axles and transmissions for Unimogs and 
armoured vehicles of the South African police and army. In between were parts 
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for the armoured vehicle “Buffel”. The Buffel was used in the war against Angola 
and for the occupation and control of black urban settlements.91 

 
According to Jungbeck, a number of army vehicles were also being serviced and repaired 

in the Mercedes Benz factories.92 Anti-apartheid activist Dr. Beyers Naudé was very 

outspoken about the impact that DaimlerChrysler’s operations were having on the South 

African people. In a speech at the shareholder meeting of June 1989, Beyers Naude 

complained that 

The police shoot demonstrators, they even shoot mourners at funerals, as 
happened, for example, in Langa. They shoot from cars driven by Daimler-Benz 
engines. How am I supposed to understand your statement that you are ready to 
help prevent the situation to turn into violence? You will only succeed in doing 
so, if you cease supporting the military. I will take up another quote from you, Mr. 
Reuter; you asserted that there are moral limits to arms delivery. These are, and I 
quote you: “If supplies end up in states which are ever so slightly suspected to 
intend using them in attacks against others states”. I can assure you, Mr. Reuter, 
that these vehicles, for which Daimler-Benz supplies the engines, are being used 
for aggressive purposes.”93 

 
First et al argue that beyond this direct involvement in the security apparatus of the 

Apartheid government, DaimlerChrysler’s continued, and public, investment in South 

Africa increased general confidence in the apartheid system.94 One Chrysler 

advertisement boasted that the company had just built the most modern automobile 

factory in the Southern Hemisphere in South Africa. “Because”, they stated, “this is the 

fulfillment of Chrysler’s faith in South Africa. Faith so strong that it is backed by every 

resource Chrysler can bring to bear.”95 

 

The technology sector – particularly computing technology – is another alleged to have 

‘aided and abetted’ the South African government in the crime of Apartheid. The South 

African government and its agencies were by far the largest users of computers in the 

country. All the government departments either purchased or leased computers from 

foreign suppliers, the most controversial of these purchasers being those of the SADF, the 
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Atomic Energy Board, the Uranium Enrichment Corporation and the South African Arms 

Development and Production Corporation.96 The South African state was almost 

completely dependent on foreign corporations for its computing technology – importing 

95% of its computers and other technologies.97 By 1979, despite a US embargo on 

providing computers to the South African state, over $60 million of computers and other 

technologies were provided by US companies to the apartheid regime. The breaking of 

the embargo largely took place by these companies using non-US components in the 

machines they sent to South Africa.98 

 

From 1970 on the South African Department of the Interior relied on International 

Business Machines Corporation (IBM) for the hardware to administer its population 

registry.99 U.S. Congressman Howard Berman publicly argued that the technology 

provided by IBM was central to the apartheid state’s ability to control the black South 

African population through the hated passbook system.100 IBM knowingly leased the 

Model 370 computer system to the government for this purpose.101 Since the machines 

were owned by IBM, and leased to the government, they could have withdrawn from the 

arrangement at any point; significantly, they did not.102 As of 1976, at least one-third of 

IBM’s business in South Africa was conducted directly with the government and its 

agencies.103 After extensive public pressure to disinvest from South Africa, IBM made 

the public statement that it believed that the loss of jobs that would result from its 

withdrawal from the country would be morally untenable.104 Apple, the world’s second 

largest manufacturer of computers at that stage had closed down its operations in South 
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Africa, ostensibly for political reasons.105 Like the technology company International 

Computers Limited (a South African subsidiary of Fujitsu Ltd.), IBM’s business model 

followed the line that world-wide growth was necessary and beneficial, and that although 

“the policies of the governments of certain countries with whom [they] trade may be 

unattractive but of necessity the companies that [they] operate throughout the world must 

be subject to the laws of the country in which they are located.”106  

 

The allegations made by the lawsuit against the mining sector differ quite substantially 

from those made against corporations in the other named sectors. The lawsuit charges 

that beyond aiding and abetting the apartheid state, the mining sector was directly 

responsible for human rights violations in its labour practices, and that through these 

practices it helped to shape the system of apartheid.107 As the lawsuit points out the TRC 

specifically noted in its findings that the mining industry, “played a central role in helping 

to design and implement apartheid policies [and] must be held accountable.”108 The TRC 

singled out the mining sector’s involvement in establishing the migrant worker system as 

the primary means by which it work closely with the apartheid government to create 

exploitative economic conditions.109 For instance, the compound system which fuelled 

migrant labour was not a legislated measure, but one introduced by the mining houses 

themselves.110 The lawsuit also points out the exploitative working conditions that black 

migrant workers were subjected to on the mines, comparing it to slavery: the average 

wage paid to a black mineworker in 1969 was less than it was in 1889,111 men were 

accommodated in single sex hostels with between 10 and 15 people per room without 

clean water and often without mattresses, and barracks were surrounded by barbed 
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wire.112 Rio Tinto, the world’s second largest mining company, is the sole defendant in 

this category. Rio Tinto has extensive global operations, with over 200 subsidiaries in 

over 40 countries. Rio Tinto is cited as a defendant in this case for its role in furthering 

the apartheid policies of migrant labour, providing poor working and living conditions, 

and subjecting its workers to extensive human rights violations.  

 
 

The Khulumani case rests on the acceptance that these corporations aided and abetted in 

the commission of the crimes of apartheid. Legislation regarding third party liability 

stems as far back as the 18th century. In 1794 the US Congress enacted legislation that 

barred the building or equipping of any ships for continuing the slave trade, and by 1800 

Congress had made it illegal for any US citizen to directly or indirectly have any interests 

in slave-trade vessels.113 By 1820, Congress determined that the slave trade was so 

heinous that even the aiders and abettors should be subjected to the death penalty.114 The 

Nuremburg Trials also confirmed the principle that those who aid and abet violations of 

customary international law are liable for those acts. For instance, the Military Tribunal 

convicted Emil Puhl – one of the leading Reichsbank executive officials – for 

participating in the disposal of looted assets. As the judgment held: “he who participates 

or plays a consenting part…is guilty of a crime against humanity.”115 The International 

Tribunals in both Yugoslavia and Rwanda have also upheld the principle of aiding and 

abetting in crimes against humanity. As the International Tribunal in Yugoslavia held, an 

aider and abettor need not share the mens rea – or intention – of the perpetrator, or even 

know the precise details of the crime that the perpetrator intends to commit, it is enough 

that the aider and abettor is “aware that one of a number of crimes will probably be 

committed, and one of those crimes is in fact committed”.116 The Khulumani complaint 

also cites criminal enterprise law in its attempt to establish the liability of the named 

corporations. The lawsuit claims that both customary international law, and customary 

domestic law, impose liability for the participation in criminal enterprise where the acts 
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take place in a particular system by which the functions of the accused aid the 

commission of crimes.117 That is, liability does exist for cases where ‘just doing business’ 

aids in the commission of crimes.  

 

The Khulumani case in summary alleges the following: that the named defendants 

violated the ATCA and customary international law by aiding and abetting in the crimes 

of apartheid; that the corporations acted with an unjustifiably high risk of harm to the 

black population of South Africa that was either known, or so obvious that it should have 

been known; and that therefore the defendants are liable to the plaintiffs for 

compensatory and punitive damages, as well as appropriate equitable and injunctive 

relief.118 The Khulumani case therefore calls for the following judgement to be entered 

against the defendants: a) declaring that the defendants violated the ATCA and customary 

international law; b) directing the defendants to make available all documents or other 

records of their operations in South Africa and/or cooperation with the apartheid regime; 

c) awarding the plaintiffs compensatory and punitive damages; d) awarding the costs of 

bringing the action to court against the defendants; and e) granting any other such relief 

as is deemed just by the court.119 

 

The progress of the case through its initial announcement to the initial court hearings, and 

the defendant’s reaction to this progress provides an interesting point of investigation. 

The first mention of litigation based on the claim that corporations were liable for their 

involvement in apartheid South Africa was made when Ed Fagan, the US lawyer who 

brought the first of the apartheid lawsuits, announced in the Swiss newspaper 

SonntagsZeitung that he would be filing a class action suit in the name of apartheid 

victims against corporations, demanding a reparations payment of least 80 billion Swiss 

Francs.120 The same newspaper reported that in reaction the Swiss Business Federation, 

EconomieSuisse, had prepared a strategy paper which called for three major points of 

attack: firstly, to denounce Fagan as a profit-making populist lawyer lacking any 
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objective factual basis for his case; secondly, to emphasise that the South African 

government distances itself from the claim;121 and finally, an extensive media campaign 

to present Switzerland as one of the most important investors in the developing world.122 

A further two class action suits were filed in the US Courts over the next few months, and 

on 11 November 2002, Michael Hausfeld filed the Khulumani suit in the Eastern District 

Court of New York. By this time, at the suggestion of Ed Fagan, the class action suits 

filed by Fagan and Ntsebeza had been consolidated and were jointly being heard by the 

Southern District Court of New York. Despite numerous appeals by the Khulumani 

lawyer Michael Hausfeld, on 13 June 2003 the US Multi-District Litigation Panel decided 

to consolidate all the apartheid lawsuits, and transferred them to the conservative 

Southern District of New York Judge Sprizzo.123 After hearing the heads of argument on 

6 November 2003, Sprizzo made it quite clear that he felt there was little merit in the 

lawsuits; which was evident by his subsequent dismissal of the lawsuits on 29 November 

2004.124 Michael Hausfeld subsequently filed an appeal to the Second Circuit Court of 

Appeals on 27 April 2005, and a judgement in this regard is imminent.125  

 

There are a number of important points that the Khulumani case raises in describing the 

relationship between the South African apartheid regime and foreign corporations. The 

first is that of the mutually beneficial association between the two entities. Foreign 

investment in South Africa ensured that the white minority maintained its comfortable 

position, and thus brought major confidence to the apartheid government, contributing to 

its ability to perpetuate apartheid policies. Beyond that, the defendants charged in the 

Khulumani case made business deals directly with the state apparatus of apartheid, 

providing much-needed technology, goods and financial backing to repressive state 

agencies such as the security forces. The involvement of these corporations was not a 

moral decision – that is, it was based solely on the profitability of the exercise. Where 
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profit could be made from making deals with the South African government, those deals 

were made, irrespective of the human cost that would result. That these decisions are 

devoid of a moral stance is not necessarily problematic in itself; where these 

corporations’ actions are problematic is in their trade with the South African government 

when this trade has been declared ‘illegal’ by national and international legislation. 

Where the problem lies, is in the fact that there was no possibility for the censure of these 

corporations. Although their involvement became the centre of public demonstrations and 

boycotts, as pointed out in the previous chapter, consumer boycotts have by and large not 

proved particularly useful in changing the business practices of corporations. At most, 

these corporations faced a public relations challenge because of their involvement in 

South Africa’s oppressive machinery. The Khulumani case is a post-facto attempt to 

ensure that the impact of corporate investment in illegitimate regimes is properly 

acknowledged and censured – ultimately in the hope that a ruling against the corporations 

named in this complaint will prove a deterrent to these and other corporations from doing 

business that aids and abets other illegitimate and criminal regimes. This essay does not 

interrogate the legal basis of the lawsuit itself – rather its point of analysis is in the ability 

of the lawsuit, should it be successful to provide a useful means of ensuring some form of 

corporate accountability for the kind of human rights violations that have become almost 

commonplace in corporate activity in the developing world. Indeed, this lawsuit could 

provide an important basis for the manner in which South African corporations do 

business as they move into the African continent, especially in cases where they are 

operating under repressive regimes.  
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CHAPTER 4:  
 

Khulumani v. Barclays – Litigating Human Rights: 

The Alien Tort Claims Act and Government Reactions 

 
Although it is clear that some avenue must be provided by which to hold transnational 

corporations accountable for their role in perpetrating gross human rights violations, 

international remedies have, thus far, proved impotent. As the previous chapter pointed 

out, corporations continued their trade with the South African government even when this 

trade flew in the face of UN resolutions and national embargoes. The Khulumani et al v. 

Barclays et al case, filed under the US’ Alien Tort Claims Act (ATCA), provides an 

interesting case where national legislation has been used in lieu of international methods 

of achieving accountability. This legislation is unique, as no other country has civil 

legislation that allows foreign nationals to bring tort cases to trial. In 1993 Belgium 

enacted a statute through which criminal prosecutions of genocide and crimes against 

humanity could be prosecuted under universal jurisdiction.1 The law was used against 

four participants in the Rwandan genocide, and cases were filed against prominent 

leaders such as Yasser Arafat, Ariel Sharon and Fidel Castro.2 While this Belgian 

legislation is unique in its provision for criminal trials, it does not provide for civil 

litigation to be brought against corporations. This is where the ATCA legislation is so 

valuable – both in that it allows for civil litigation and that it extends to corporate entities. 

The Khulumani case has faced heavy opposition from both the South African and US’ 

governments. The prime focus of this chapter does not fall on the legal merits of the 
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Khulumani case, but rather on the ATCA legislation and this contestation of its merits by 

governments – an interesting example of the extent to which the corporate-state power 

nexus has developed.   

 

The ATCA, enacted in 1789, states in its entirety, “[t]he district courts shall have original 

jurisdiction of any civil action by an alien for a tort only, committed in violation of the 

law of nations or a treaty of the United States.”3 The origins of the legislation are 

somewhat murky, and the intentions of the original legislators even more so – thus the 

evolution and use of ATCA has occurred through a series of important judgments and 

judicial interpretations of this succinct law. The first judicial reference to the ATCA 

statute occurred in 1795 when a federal court in South Carolina concluded that it granted 

the court jurisdiction over a dispute concerning the ownership of slaves that had been 

seized on a captured enemy vessel.4 The second reference made to the ATCA statute 

occurred in 1908 when the US Supreme Court suggested that the ATCA might be 

applicable in cases where US officers illegally seized alien property in foreign states.5 It 

took another 53 years for the statute to be used again in the US courts. In 1961, the Adra 

v. Clift case used the ATCA legislation to decide a contested custody case between two 

foreign parents, in which one of the parents misused a passport to gain the child’s entry 

into the US – a violation of international law.6  

 

The law once again lay dormant until the groundbreaking 1980 Filártiga v. Peña-Irala 

case. The key finding of this case was that an alien may sue for violations of ‘universal, 

definable and obligatory’ international law norms.7  This finding opened the door for an 

unprecedented slew of new cases to be filed under the ATCA legislation. A second 

important shift in the implementation of the ATCA statute occurred through the Doe v. 

Unocal  case, which not only  set a precedent in terms of extending the statute’s 
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applicability to corporate entities, but also in including the notion of liability for aiding 

and abetting gross human rights violations.8 The Unocal case alleged that the oil 

company shared responsibility for the human rights abuses that had been committed by 

the Burmese government during a joint oil pipeline project.9 Unocal’s liability was 

premised on the fact that the company had provided assistance to the Burmese military 

with the knowledge that it was indirectly supporting the use of forced labour and abusive 

tactics against the people working on the pipeline.10 Judge Pregerson’s opinion of the 

Unocal case noted that any company could be held liable, on the basis of aiding and 

abetting, under the prescription of ATCA for: “abuses that it knew about and 

substantially assisted through practical encouragement and support.”11 Chambers argues 

that the importance of this decision cannot be understated – that Unocal’s liability did not 

rest on its intention to commit acts violating human rights was a massive shift in the 

ATCA jurisprudence.12  Since the Filartiga decision in 1980, thirty-six ATCA cases have 

been brought against corporations. Of these, twenty have been dismissed outright, three-

quarters of these dismissals on substantive legal grounds, and the remaining quarter on 

administrative and procedural grounds.13 Three ATCA cases against corporations have 

been settled out of court – the most notable of these was the eventual 2002 settlement of 

the Unocal case –and thirteen are ongoing.14 Not a single corporation has yet to lose – or, 

as Baue notes, win – an ATCA case.15  

 

Human rights activists and lawyers have hailed ATCA as one of the only effective tools 

by which corporations could be held accountable.16 Terry Collingworth, of the 

International Labour Rights Fund, argued that “[w]e spent years negotiating with 
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companies, working on voluntary codes, and at the end of the day, the companies viewed 

those as public relations devices.”17 The advocates of progressive jurisprudential 

decisions contend that the ATCA provides a means by which the extraordinary trans-

national power of corporations can be reined in, and can ensure that some national 

accountability is retained.18 Dhooge argues that the ATCA must be established as a tool 

by which the US can actively hold corporations to account – because, these corporations 

are ‘de facto ambassadors’ of the US’ cultural, economic and political power.19 Phil 

Rudolph, of the Ethical Leadership Group, argues that the power of the ATCA legislation 

is its ability to draw public attention to the actions of corporations across the world, rather 

than in actually providing legal redress to victims of human rights violations.20 Rudolph 

notes that,  

the greatest risk to companies facing ATCA litigation is reputational…The  truth 
or falsity of the claims against Unocal was never established, because the case 
never went to trial, but in the court  of public opinion, Unocal suffered mightily 
by the steady drumbeat of stories about the pending litigation.21  
 

ATCA litigation, as inefficient as it is at getting results in favour of complainants, might 

not be the best forum within which to achieve monetary accountability; it is, however, 

extremely useful as tool by which to raise awareness about the actions of multinational 

corporations, and as a lobbying device for greater regulatory frameworks. Collingworth 

maintains  his faith in the efficacy of ATCA legislation itself, arguing that “we have the 

track record to make a credible threat that if companies don’t clean up their acts, we are 

going to sue them…Our endgame is to have corporations stop violating human rights in 

their foreign operations”.22 Beth Stephens is a firm supporter of the ATCA lawsuits, 

noting the importance of the lawsuits in their ability to expose the abuses committed by 

private individuals, corporations and government officials. She argues that “[t]he cases 

also further the development of international human rights norms, helping to clarify and 
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enforce the growing body of international law that prohibits abuses such as genocide, 

torture, extrajudicial execution, and crimes against humanity”.23 

 

 
Unsurprisingly the corporate sector has vigorously opposed the ATCA legislation, and its 

jurisprudential evolution to include both corporate entities, and the notion of liability for 

‘aiding and abetting’ violations. More interesting has been the U.S. government’s vocal 

opposition to the direction in which ATCA is moving. In the Doe v. Unocal case the U.S. 

Department of Justice submitted a series of amicus curiae briefs challenging the ATCA 

legislation as having  

commandeered and transformed into a font of causes of action permitting aliens to 
bring human rights claims in [U.S.] courts, even when the disputes are wholly 
between foreign nationals and when the alleged injuries were incurred in a foreign 
country, often with no connection whatsoever with the United States.24 

 
The Department of Justice further argued that ATCA jurisprudence erroneously provided 

a right of action to private parties to enforce non-binding UN treaties, and unratified 

treaties.25 The US government’s opposition to the ATCA provisions has taken on a new 

vitality since the election of George W. Bush. Both former Presidents Carter and Clinton 

were reserved in their criticism of the ATCA, but openly supported the Filartiga doctrine 

that aliens may sue for violations of international human rights law norms in U.S. District 

Courts.26 Despite reservations around the possible impact of the doctrine, even President 

George Bush Snr. expressed support for its goals, and signed legislation that authorised 

significant expansion of human rights accountability.27 Since 2001, however, the Bush 

administration has launched a sustained attack on human rights litigation in general, and 

the ATCA in particular. Bush’s opposition to the ATCA statute coincides with the filing 

of several lawsuits against politically powerful defendants such as major corporations, 

foreign government officials and even members of the US government itself.28 Unlike the 
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concerns previously expressed by US administrations, which amounted to the executive 

reserving the right to legally challenge the justiciability of any case, the Bush 

administration has directed its attack at the very use and existence of the ATCA 

legislation.29  

 

The basis of George Bush’s attack on the ATCA statute is two-fold: firstly, he argues, the 

evolution of the ATCA through jurisprudence has been a misinterpretation of the original 

intentions of the legislation; secondly, and more significantly, he argues that ATCA cases 

pose a threat to the foreign policy directives of the executive branch of government.30 

Essentially, Bush’s primary allegation is that through its decisions in ATCA cases, the 

judiciary is overstepping its role by making decisions about international human rights 

violations cases which could affect the foreign affairs powers of the US government.31 

Stephens argues that the current administration’s opposition to ATCA amounts to them 

“seeking to shield human rights abusers from accountability in U.S. courts and to grant 

the executive branch the sole power to pick and choose who should be held liable in what 

forum.”32 There has always been a tension between the various strands of government 

over the field of foreign relations. In 1936 Justice Sutherland declared “the President as 

the sole organ of the federal government in the field of international relations…[having 

the] plenary and executive power [to decide] the important complicated, delicate and 

manifold problems [of foreign relations].”33 In the 1970s, however, Judge Douglas 

argued that allowing the executive branch the power to decide which cases should be 

dismissed on foreign policy grounds, would be dangerous to the proper functioning of the 

constitutional democracy.34 Stephens argues that the current attempt to do away with the 

ATCA legislation is an attempt by the Bush administration to protect itself from possible 

litigation that could stem from its war on terrorism.35 Removing the ATCA would ensure 

a freer licence for the U.S., and its corporate and foreign allies to conduct the war on 

terror with almost no fear of later judicial accountability. Even if it is not the case that 
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Bush is attempting to protect his own interests in opposing the ATCA, it is clear that by 

allowing the executive branch of government the power to unilaterally dismiss litigation 

on political grounds would substantially distort the constitutional balance of powers in 

the US.36 

 

Perhaps the most interesting aspect of the Khulumani litigation has been the South 

African government’s very vocal opposition to the case. From the very first signs that the 

‘International Apartheid Lawsuits’ were going to be filed, the South African government 

has come out strongly against them. As early as 4 May 2002 – six months prior to the 

filing of the Khulumani case – Minister of Foreign Affairs Nkosazana Dlamini-Zuma had 

communicated with US Secretary of State to convey the message that the government did 

not support the litigation.37 In her correspondence, Dlamini-Zuma cited President Thabo 

Mbeki’s statement that  

we consider it completely unacceptable that matters that are central to the future 
of our country should be adjudicated in foreign courts which bear no 
responsibility for the well-being of our country and the observance of the 
perspective contained in our Constitution on the promotion of national 
reconciliation.38  
 

The fundamental point of opposition by the South African government rests on the notion 

that having a case litigated in a foreign court undermines the sovereignty of South Africa. 

As the South African Cabinet declared on 16 April 2003, “it is imperative for the 

government to clearly express its views on attempts to undermine South African 

sovereignty through actions such as the reparations lawsuit filed in the United States of 

America.”39 

 

The South African government has gone to great lengths in opposing the Khulumani 

lawsuit. Former Minister of Justice and Constitutional Development, Penuell Maduna, 

submitted an amicus curiae brief opposing the Khulumani litigation. His successor, 
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Bridgette Mabandla, has continued to oppose the lawsuits, to the extent that she 

personally attended the appeal hearing in New York earlier this year. The three central 

claims of the “Maduna Declaration” are, first, that the litigation undermines South 

Africa’s sovereignty –  

the issues raised in these proceedings are essentially political in nature. These 
should be and are being resolved through South Africa’s own democratic 
processes. Another country’s courts should not determine how ongoing political 
processes in South Africa should be resolved;40  
 

second, the litigation will undermine South Africa’s own reconciliation, and 

transformation processes – “these proceedings…will intrude up [sic] and disrupt our own 

effort to achieve reconciliation and reconstruction”;41 and third, that the litigation will 

hinder foreign direct investment and thus negatively impact on the South African 

economy:  

this litigation…will…discourage much-needed direct foreign investment in South 
Africa and thus delay the achievement of our central goals. Indeed, this litigation 
could have a destabilizing effect on the South African economy as investment is 
not only a driver of growth, but also employment.42 
 

While these may initially seem legitimate grounds for opposition, there is little substance 

to them. The claim that trying a case brought by South Africans in a foreign court 

undermines South Africa’s sovereignty would only be legitimate if there was the 

opportunity for such cases to have been filed in a South African court. As pointed out 

above, the ATCA legislation is unique in allowing foreign nationals to sue any private 

actor in the US courts. The first procedural hurdle that litigants must overcome in 

bringing ATCA litigation is to prove that there is no other forum in which the case could 

be heard. The second claim, that the litigation undermines South Africa’s own 

reconciliation and reparations processes, has also been met with stern opposition, not 

least from the TRC members themselves. A number of the TRC Commissioners, 

including Archbishop Desmond Tutu, submitted an amicus curiae brief to the New York 

court in support of the litigation, and in opposition to the “Maduna Declaration”. The 

amicus curiae brief notes that 
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None of the Defendants in this action sought amnesty before the TRC. It would be 
bizarre at best to hold that they may now find shelter from civil liability in private 
litigation because their payment of damages might somehow interfere with a 
reconciliation process in which they refused to participate. The Khulumani action 
involves the private redress of private harms from private actors. The now-
completed work of the TRC is not implicated in any way.43 

Indeed, the TRC findings were quite explicit in condemning business’ involvement in the 

apartheid regime. Their core finding that, “[b]usiness was central to the economy that 

sustained the South African state during the apartheid years.”44 The TRC went further 

than this, and highlighted some key instances where business had directly cooperated 

with the apartheid government: for instance that “[b]usiness failed in the hearings to take 

responsibility for its involvement in state security initiatives specifically designed to 

sustain apartheid rule”;45 and that “banks that gave financial support to the apartheid state 

were accomplices to a criminal government that consistently violated international 

law.”46 In light of these findings by the TRC, the lawsuit must be considered a 

continuation of the reconciliation process – which promised the prosecution of any 

perpetrators that did not come forward or were not granted amnesty – rather than a 

hindrance to it.  

 

The final claim by the South African government – that the litigation will impede much-

needed foreign direct investment – has the most profound implications. The claim that the 

litigation will negatively affect the future of foreign investment, and thus employment,47 

is a contested view. Former South African President F.W. De Klerk has stood behind the 

South African government’s position, arguing that cases such as this would create a 

climate in which businesses become reluctant to do business with “any country with a 
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less than pristine human rights record”,48 thus having a serious impact on investment in 

the rest of Africa. This is precisely the point of the litigation – to ensure that corporations 

are deterred from investing in countries that violate human rights, and that countries 

without oppressive regimes keep a tight control over corporations to ensure adherence to 

human rights norms. Hufbauer and Mitrokostas, of the International Institute for 

Economics based in Washington D.C. argue that these attempts are more problematic 

than useful in changing corporate human rights practices: 

corporate lawyers would advise the targeted multinational corporations (MNCs) 
and many other firms to curtail their investments…in mainly 
developing…countries with less than perfect observance of individual and labor 
rights and short-comings in the realm of political and environmental norms.49 

Hufbauer and Mitrokostas argue that existing ATCA litigation could, if successful, 

disrupt over 300,000 US jobs and two million jobs world-wide;50 and a predicted net 

reduction in global economic output of $70 billion.51 Even if these claims are accepted, it 

is important to fully interrogate their meaning. While two million jobs may be lost, for 

the most part these will have been exploitative, sweatshop based jobs; and the predicted 

$70 billion reduction in global trade seems a small price to pay for ensuring that fewer 

human rights are violated. Joseph Stiglitz – the Nobel Laureate economist and firm 

supporter of fair trade policies – argues not only that the litigation will not affect the 

South African economy, as foreign investors will still invest if a profit could be made, but 

that it could create a climate of increased stability and confidence in the markets. 

According to Stiglitz, “addressing corporate misconduct brings confidence to consumers 

and markets, creating a more positive business climate - genuine foreign investors are 

attracted to conditions of stability where social justice and good political, economic and 
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corporate governance prevail.”52 The post-apartheid South African government boasts 

one of the best human rights records in the world, with a firm commitment, at least on 

paper, to fulfilling the basic rights of its people. Thus, even if corporations only began 

investing in developing countries with good human rights records, South Africa would be 

unlikely to suffer. Further, the pressure that such litigation might put on other African 

countries to ensure that their regimes do not violate human rights, in the interest of 

attracting foreign investment, would actually further the aims of projects such as the New 

Partnership for Africa’s Development (NEPAD).  

In light of the divided opinion on each of its points of opposition, what would explain the 

South African government’s opposition to the ATCA litigation? If nothing else, 

opposition to the Khulumani litigation is a public show that the South African 

government stands alongside corporations operating in South Africa, even if this position 

is in opposition to its own people. As Shirley Gunn, a Khulumani Support Group 

member, and plaintiff in the case notes, “the South African government must lead the 

way and not act contrary to international human rights law…For a society to participate 

in the future it has to have resolved its past... [and] face its demons and face its ghosts.”53 

 

The implications of the US and South African governments’ positions are profound. The 

ATCA legislation has brought to light the fact that these governments firmly align 

themselves with corporate interests. The South African government’s vocal opposition to 

the Khulumani litigation is more a show of support for the interests of the corporate world 

than based on any real dangers to the South African economy. The amorality of 

corporations dictates that they will invest in profitable markets – if South Africa remains 

profitable, it is unlikely that investment will stop. A key example was Barclays’ 

unprecedented R30 billion investment in ABSA bank in 2004, the largest single foreign 

                                                 
52  Reynolds, N., “Khulumani’s Reparations Case and the Future of Human Rights” in Pambazuka, 
January 6 2005, accessed on the Global Policy Forum website 
http://www.globalpolicy.org/intljustice/atca/2005/0106khulumani.htm 
53  Roelf, W., “Khulumani: SA Govt ‘Putting Profits Before People’”, The Mail and Guardian 

Online, 24 January 2006, accessed at 
www.mg.co.za/articlePage.aspx?articleid=262289&area=/breaking_news/breaking_news__national/  



72 

investment in South Africa’s history.54 That Barclays was a defendant in the Khulumani 

lawsuit, and faced a series of protests by organisations such as Jubilee 2000, did not deter 

the deal – Barclays went ahead with its investment because it was profitable.  

 

What the Khulumani litigation has highlighted is the increasingly close relationship 

between corporate and state interests, often in opposition to the real needs of members of 

the public. More worrying than the South African government’s reaction to the case is the 

sustained attack that the current US administration has made against human rights law in 

general, and the ATCA in particular. Should George W. Bush be successful in his 

attempts to either scrap the ATCA, or for his administration to be the final decision-

maker about the validity of complaints, one of the final processes of corporate 

accountability will have been compromised. Bush’s opposition to the ATCA stems not 

only from its potential as a weapon against corporations, but also in order to protect 

himself, members of his administration, and his corporate allies, from the possibility of 

answering cases that could possibly be brought against them for violations they have 

committed in pursuing their so-called ‘War on Terror’. It is problematic, to say the least, 

that fate of such important legislation hangs so precariously in the balance. Those seeking 

corporate accountability through the ATCA can only trust that the democratic separation 

of powers in the US ensures its continuance – an uneasy position considering the 

increasing erosion of democracy and the spectre of corporate influence in the political 

realm.   
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CONCLUSION 

Is Corporate Accountability Possible? 

“[T]here is a legacy of those who have sought to extract 

 too great a benefit, for too few, at the expense of too many,  

who were made to suffer too much.”
55

  

– Michael Hausfeld. 

 

The corporation has become the central point of social organisation in the contemporary 

world. As globalisation has concentrated wealth and political power in the hands of the 

few, transnational corporations have increasingly been able to act with impunity – often 

holding democratic governments hostage to their economic demands. Global neo-liberal 

capitalism demands that corporations, in return for their business investments, remain 

free from accountability for any past, present or future human rights violations.56 

Contemporary states have acceded to these corporate demands – and largely now 

function to serve the interests of these corporations above those of their own citizens. In a 

substantial number of cases, the economic power and influence of corporations has made 
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the democratic state – as defined by its mandate to act in the best interests of its people – 

impotent. 

  

Understanding the contemporary corporation requires that one understand its historical 

origins. Particularly important in the historical rise of the corporation are the shifts in its 

legal existence. Firstly, the concept of limited liability, which allowed not only for the 

growth in popularity for ordinary people to invest in corporations, but also provided an 

avenue by which corporations can escape accountability in a number of instances.  

Perhaps even more important was the creation of the corporation as a juristic person – 

with the same rights as an ordinary citizen. As improved technologies assisted the rise of 

transnational corporations, new charters and institutions were created to ensure the rights 

of these juristic persons – most notably the WTO. The existence of the corporation as a 

legal person with virtually all the rights of a natural person has not been accompanied by 

similar obligations – largely because these corporations, although they partially exist 

within national boundaries, only exist as whole entities beyond any specific country. This 

results in what Model describes as the rise of the ‘super-citizen’ – an extraordinarily 

powerful and wealthy entity, acting outside of the nation-state, yet having all the rights of 

the ordinary citizens, but almost none of the obligations.  

 

The rise of the corporate super-citizen has posed a major problem for the contemporary 

nation-state. The relationship between the corporation and state is fraught – at times 

adversarial, but increasingly collaborative. To the extent that the democratic nation-state 

exists as a device to serve the interests of its citizens, the corporation has virtually 

destroyed the state. As democratic practice is eroded, the corporation becomes entrenched 

and vital to the functioning of the state apparatus, thus creating a confluence of interests. 

What is in the best interests of the corporation has been adopted as the best interests of 

the state, largely because the state is so dependent upon the investment that these 

corporations bring into its borders. The dependence that states, particularly in the 

developing world, have on foreign investment has led to the swift ratcheting down of 

human rights and labour standards. In a world where a corporation can move its business 

anywhere at any time, states battle each other to attract lucrative investment 
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opportunities, often sacrificing the actual interests of their citizens for the possibility of a 

secure economic sector. Hausfeld notes that, “[t]here is an inherent tension between 

capitalist principles of economic welfare and democratic principles of human well 

being”;57 in a world in which a good economy does not translate into the fulfilment of 

basic rights and standards of living, the emphasis placed on a country’s economic health 

as the be-all and end-all of development is extraordinarily problematic. When the state 

becomes the lapdog of corporations, so real citizens lose out on their ability to secure 

their own interests. 

 

That corporations do not protect the interests of ordinary people – or in some cases, 

violate their rights – is not necessarily problematic. The corporation has no moral 

compass, aside from profit making; as Milton Friedman notes in his seminal work 

Capitalism and Freedom:  

there is only one social responsibility of business – to use its resources and engage 
in activities designed to increase its profits…Few trends could so thoroughly 
undermine the very foundations of our free society as the acceptance by corporate 
officials of a social responsibility other than to make as much money for their 
stockholders as possible.58 

 
In light of corporations operating from this limited framework, it is vital that other forms 

of moral enforcement exist – that there is some means by which morality can be enforced 

on corporate activity. International law is almost completely impotent in this area. While 

a number of international agreements and multilateral codes of conduct have been 

promulgated, they are valuable only in describing what society deems acceptable – not in 

enforcing it. Even citizen-driven attempts at holding corporations to account have largely 

proved unsuccessful – consumer boycotts, mass protests, and meetings such as the World 

Social Forum create interest in corporate activity, but have little actual impact on the 

functioning of either the corporations, or the economic system supporting them.  

 

It is in light of the impotence of international law, agreements and social pressure that the 

US’ Alien Tort Claims Act takes on such importance. Its jurisprudential evolution that 

                                                 
57  Hausfeld, “Democracy”, p.2. 
58  Friedman, M., Capitalism and Freedom, (Chicago, 1982), p.133. 



76 

has caused it to include corporate actors is one of the most important events in human 

rights law for the past fifty years. Not only has ATCA allowed corporations to be held to 

account, but it has also extended their liability to include cases where they are deemed to 

have aided and abetted in human rights violations. The notion that liability extends to 

those who have aided and abetted in the violation of rights stems from, among other 

things, the Nuremberg judgment that the Holocaust required  

the cooperation of statesmen, military leaders, diplomats and businessmen. When 
they, with knowledge of his aims, gave him their cooperation, they made 
themselves parties to the plan he had initiated. They are not to be deemed 
innocent…if they knew what they were doing.59 

 
It is this point that the Khulumani Support Group seeks to cement through its litigation. 

Cases brought against corporations have an impact far beyond the monetary payments to 

named victims – it provides what Justice Goldstone describes as the four principles of 

judicial accountability. The first of these is what he terms the avoidance of collective 

guilt – that identifying and naming perpetrators allows for better reconciliation as it opens 

channels for personal accountability, rather than nebulous, intangible notions of 

collective guilt.60 It is, in this case, not enough that business in general was found by the 

TRC to have played a role in propping up apartheid – this case hopes to pinpoint who is 

guilty of what, in order to ensure direct accountability. The second principle is termed 

historical acknowledgement – that is, that a historical, irrefutable, record exists of the 

crimes perpetrated, and the individuals or corporations guilty of those crimes.61 Thirdly, 

Goldstone notes that judicial accountability provides the victims acknowledgement of 

their suffering – something of particular concern to the Khulumani Support Group.62 

Finally, Goldstone argues that judicial accountability creates a deterrence to current or 

future perpetrators of crimes. 63 Far more than the possible monetary compensation that 

could be derived from the lawsuit – which is unlikely to materialise even if the judgment 

is in favour of the complainants – it is these four principles that the Khulumani case 

hopes to see realised through its litigation.  
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The opposition that the US and South African governments have made to the case is 

extraordinarily problematic: it is a public show of the extent to which states will protect 

corporate interests, even when they directly oppose the interests of ordinary citizens. This 

collusion between the state and corporation essentially means that democracy in many 

senses no longer exists – we are living in a global system, where what should be 

democratically determined moral decisions have become cost-benefit determined 

economic ones; a system in which things that are not economically calculable are either 

barely recognised as existing, or are commodified in order to be recognised. In one sense 

this lawsuit buys into that mindset – by suing these corporations, the Khulumani Support 

Group has commodified the suffering experienced by its members. Yet, if one considers 

the four principles of judicial accountability – although they might not feature in the 

corporations’ account of the litigation – then the lawsuit is not so much one which 

demands payment for the violations, but one that seeks acknowledgement and deterrence. 

At present the Khulumani Support Group, and the named defendants wait for the 

imminent Ninth Circuit Court of Appeal decision on the future of the case. 

 

If the US government’s sustained attack against the ATCA legislation succeeds, it will be 

a tragic blow for ordinary citizens, NGOs and social movements across the world. In 

reality, this legislation is something of a last bastion against corporate abuses – the last 

means by which the transnational corporation can be held to account on the economic 

terms that it understands. As much as corporations might sign codes of conduct such as 

the UN’s Global Compact, these are often used as public relations stunts – it is pretty 

difficult, however, to put a positive public relations spin on litigation, especially where 

that litigation is successful. Until the state divorces its interests from those of 

corporations, the existence of the ATCA is a vital means by which corporations can be 

held to account by nongovernmental actors. The loss of the ATCA will mean that state 

must take a stand and regulate the corporation, at least in terms of its human rights 

conduct, or it will become almost completely meaningless as a protector of its citizens. 

Without the possibility of litigation, or the security of state protection, the ordinary 

citizen will be at the mercy of corporate interests – their existence defined by their ability 
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to be economically productive and/or by their ability to consume. The Khulumani case is 

a pivotal point in the process of attempting to secure corporate accountability – it has 

highlighted the violations by corporations, the alignment of the South African and US 

states, and the importance of ATCA. Should the case be granted a jury trial by the 

Appeals Court, the proceedings of the trial will prove an interesting public platform 

where the issues dealt with in this essay can be fully explored.    
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